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JEFFERSON COUNTY, WEST VIRGINIA 
Departments of Planning & Zoning 

116 East Washington Street, 2nd Floor 
P.O. Box 338 

Charles Town, West Virginia 25414 
Phone:    (304) 728-3228 

Email:  planningdepartment@jeffersoncountywv.org     Fax:    (304) 728-8126   
 

MEMORANDUM 
 

TO:  JEFFERSON COUNTY PLANNING COMMISSION 
 
FROM: JENNIFER BROCKMAN, DIRECTOR OF PLANNING 
 
DATE:  SEPTEMBER 10, 2010 
 
SUBJECT: SEPTEMBER 14, 2010 PLANNING COMMISSION MEETING 
 
Please find attached the following documents for consideration at the September 14, 2010 Planning 
Commission meeting.   
 

Documents provided: 
 September 14, 2010 agenda and map. 

 
1. Approval of the minutes from the August 24, 2010 meeting. 

Documents provided: 
 August 24, 2010 draft minutes. 

 
2. Citizen Communications. 

 
3. A call for postponements. 

 
4. Request by Alpha Associates, Inc. for a variance from Section 6.3 of the Subdivision Ordinance to 

allow for the project file to re-open and a variance from Section 6.3 of the Subdivision Ordinance to 
allow for an extension of time to complete the subdivision process from 24 months, which expired 
June 27, 2010 to July 1, 2010.  This property is located south of Beauregard Boulevard in Patrick 
Henry Estates at the end of Gates Way and abuts Spring Run Apartments on the west side and 
Patrick Henry Plaza Shopping Center to the south.  This project is to consist of 13 single bedroom 
apartments and 24 two bedroom apartments in five separate on story garden style apartment 
buildings.This property is designated as Tax District:2, Map:8, Parcel: 29.1. 
Documents provided: 

 Sloan Square Apartments Variance Application 
 Sloan Square Site Plan 
 Staff Report and Exhibits 
 Staff Recommended Motion 

 
5. Update on Old Standard Quarry Freedom of Information Act requests. 

 FOIA request to WV Legislative Rule Making Review Committee 
 Information sent by Mr. Jon Amores 
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 Letter from Department of Highways 
 Request to speak with Mr. Patel 

 
6. Draft request to the County Commission to consider a change in zoning for Federal Lands. 

Documents provided: 
 Draft agenda request (This document will be provided to you on Tuesday Night) 

 
7. Discussion on the Draft Amendments to Article 4B, Wireless Telecommunications Facilities and 

review of Stakeholder Meeting.  
Documents provided: 

 Comments from the Stakeholders meeting. 
 Memo from Paul Rosa regarding the FCC Shot Clock Ruling (There is further 

documentation regarding this item in your e-mailed packets and in the agenda packet 
posted on our website.) 
 

8. Blue Ridge Mountain Community Plan – Reminder that next meeting will be September 21, 2010 at 
7 PM. 

 
9. Reports from Legal Counsel and legal advice to the Planning Commission. 

 
10. Director’s Report. 

Documents provided: 
 Activity Reports 
 Urban Tree Canopy Information 

 
11. County Commission Liaison Report. 

 
12. Planning Commission Exchange. 
 
13. President’s Report. 
 
14. Actionable Correspondence. 

 
15. Non-Actionable Correspondence. 

 
If you have any questions or any items are missing; please contact the office at (304) 728-3228 from 
9:00 a.m. to 5:00 p.m.  Thank you. 
 
 



AGENDA 
JEFFERSON COUNTY PLANNING COMMISSION 

SEPTEMBER 14, 2010 
 

PUBLIC MEETING PROCEDURE:  
The President shall identify the matter before the Planning Commission (PC) and ask for a 

presentation by the applicant or the applicant’s representative followed by staff’s presentation and 
recommendation.  

Once the applicant has finished speaking, the President shall ask for public comments.  As a member 
of the public, once you are recognized by the President, please come to the podium, state your name, 
provide any credentials that you believe are appropriate, and make a brief presentation.  If you agree with a 
previous speaker, you may simply say so.  

The President may limit the presentation time of speakers.  
Once the public comments are completed, the applicant may respond to the public comments.   
PC members may ask questions at any time.   
A copy of any document or exhibit used by a speaker in his or her address to the PC must be left with 

the PC and will become part of the official public file on the matter at hand.  The applicant or a 
representative of the applicant may have the opportunity to view the document or material. 

Once all speakers have finished, the PC will discuss and then vote on a motion to approve, disapprove, 
or impose conditions on the application .   

Public hearings are located in the Charles Town Library meeting room at 200 East Washington 
Street, at the side entrance on Samuel Street at 7:00 PM                                                                   
 
1. Approval of the minutes from the August 24, 2010 Planning Commission meeting. 

 
2. Citizen Communications. 

 
3. A call for postponements. 

 
4. Request by Alpha Associates, Inc. for a variance from Section 6.3 of the Subdivision 

Ordinance to allow for the project file to re-open and a variance from Section 6.3 of the 
Subdivision Ordinance to allow for an extension of time to complete the subdivision process 
from 24 months, which expired June 27, 2010 to July 1, 2010.  This property is located south 
of Beauregard Boulevard in Patrick Henry Estates at the end of Gates Way and abuts Spring 
Run Apartments on the west side and Patrick Henry Plaza Shopping Center to the south.  This 
project is to consist of 13 single bedroom apartments and 24 two bedroom apartments in five 
separate on story garden style apartment buildings.This property is designated as Tax 
District:2, Map:8, Parcel: 29.1. 

 
5. Update on Old Standard Quarry Freedom of Information Act requests. 

 
6. Draft request to the County Commission to consider a change in zoning for Federal Lands. 

 
7. Discussion on the Draft Amendments to Article 4B, Wireless Telecommunications Facilities 

and review of Stakeholder Meeting. 
 

8. Blue Ridge Mountain Community Plan – Reminder that next meeting will be September 21, 
2010 at 7 PM. 

 
9. Reports from Legal Counsel and legal advice to PC. 

 
10. Director’s Report. 
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11. County Commission Liaison Report. 

 
12. Planning Commission Exchange. 
 
13. President’s Report. 
 
14. Actionable Correspondence.  

 
15. Non-Actionable Correspondence. 
 
The Planning Commission welcomes written comments at any time.  Our office is open Monday 
through Friday, 9:00 a.m. to 5:00 p.m., and is located at 116 East Washington Street,  
P.O. Box 338, Charles Town, WV 25414.  Our phone number is (304) 728-3228; our fax number 
is (304) 728-8126; our email address is planningdepartment@jeffersoncountywv.org and our 
website is www.jeffersoncountywv.org.  
 
Minutes and video recordings of past meetings and the Comprehensive Plan can be found on our 
website.  The office has a file on each project as well as aerial photos of the county.  Minutes and 
audio recordings of past meetings, Subdivision Regulations, Zoning Ordinance and the 
Comprehensive Plan are available for review in our office. 



 
 

Planning Commission Agenda 
Tuesday, September 14, 2010 

Numbered circles correspond to location of number 
agenda topics to be discussed. 

 

This map is not to scale and may not 
accurately locate the proposed project, 
which is the subject of the numbered 
agenda item.  Any misrepresentation of 
location will not serve as a basis to 
invalidate any approval or denial of the 
project that may result from a decision of 
the Jefferson County Planning Commission. 
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MINUTES 
JEFFERSON COUNTY PLANNING COMMISSION 

AUGUST 24, 2010 
 

The Jefferson County Planning Commission met on Tuesday, August 24, 2010, with the 
following Commission members present: John Maxey, President; Thomas Trumble, Vice 
President; Morgan Etters, Secretary; Frances Morgan, Daniel Hayes, Arnold Dailey, Kelly Baty, 
and Gene Taylor.  Staff members present included Jennifer Brockman, Director of Planning and 
Zoning; Seth Rivard, Planner; Steve Barney, Zoning Administrator; Jonathon Saunders, County 
Engineer; Stephen Groh, Assistant Prosecuting Attorney; and Julie Quodala, Planning and 
Zoning Office Manager. 
 
Stephen Alemar was absent with notification. 
 
Mr. Maxey called the meeting to order at 7:01 PM.  The Planning Commission was provided 
with a letter from Mr. Stephen Alemar stating he would be resigning effective August 31, 2010. 
 
1. Approval of minutes for the August 5, 2010 Old Standard FOIA Request Special 

Meeting, the August 6, 2010 Draft Amendments to Article 4B, Wireless 
Telecommunications Facilities Workshop, and the August 10, 2010 Planning 
Commission Meeting:  
Mr. Maxey moved to approve all three documents as written.  Ms. Morgan seconded the 
motion.  Mr. Hayes offered a friendly amendment to strike, “Mr. Hayes stated that he would 
like to have a statement of deed submitted with all applications”, on page 3, section 7 of the 
August 10, 2010 Planning Commission Meeting.  Friendly amendment was accepted and 
motion carried unanimously.   
 
Mr. Dailey and Mr. Baty entered the room at 7:05 PM. 
 

2. Citizens Communication: None. 
 

3. A call for postponements:  None.   
 

4. Presentation by the Jefferson County Organization of Homeowner’s Association. 
Mr. Peter Appignani, President of the Jefferson County Organization of Homeowners 
Associations, Inc., introduced Mr. Neal Neilson, Vice-President; Laura Taylor, Secretary; 
Elliot Simon, Treasurer; Ms. Nance Briscoe, Membership Chairperson; and Suzanne 
Malesic, member.  
 
Mr. Appignani discussed the purpose of the JCOHOA and its desire to work with the 
Planning Commission and the County on issues such as Covenants and the coordination of 
the Subdivision Regulations with WV Statutes.  He suggested that a case study of the Chapel 
View Subdivision issues be completed by a recognized institution to identify concerns and 
provide suggestions to correct those concerns.  Ms. Syron stated that she had been in contact 
with Kevin Leyden of the WVU Institute for Public Affairs and that he expressed interest in 
working on the case study which he will confirm with Ms. Syron at a later date. 
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Mr. Appignani also stated that he believes that the Jefferson County Subdivision Regulations 
need to be coordinated with the recently revised WV State Code Chapter 36, Estates and 
Property; Chapter 36A, Condominiums and Unit Property; Chapter 36B, Uniform Common 
Interest Ownership Act; and Chapter 31E, WV Nonprofit Corporation Act.   
 
Mr. Maxey asked that a report of the cost and feasibility of a case study be presented by staff 
at an upcoming meeting. 
 
Discussion ensued regarding the processes of approving plats and what additional items need 
to be reviewed before approval. 
 
Mr. Appignani offered to invite a speaker to a Planning Commission meeting to discuss 
covenants. 
 
Mr. Neilson proposed that an approval from the HOA be obtained as a requirement to get a 
building permit. 
 
Mr. Maxey moved to direct staff to work with Ms. Syron to contact WVU Public Affairs to 
find out the cost of a case study and a time schedule.  There was unanimous consent.  Ms. 
Brockman stated that an update would be given at the September 28, 2010 Planning 
Commission meeting. 
 

5. Minor Plat Change Review for Lot 26 of Canvasback Ridge Subdivision.  The property 
is located on Bufflehead Drive, off Engle Switch Road near intersection with Bakerton 
Road.  The purpose of the Minor Plat Change is to move the platted drainfield to allow 
for a proposed pool.  The property is designated as Tax District: Harpers Ferry; Tax 
Map: 6; Tax Parcel: 7. 
Mr. Rivard read from his staff report detailing the purpose for the plat change and explained 
that future Minor Plat Changes would be an administrative review.   
 
Mr. Peter Lorenzen, Land Surveyor, confirmed approval by the Health Department.   
 
Mr. Trumble moved to approve the Minor Plat Change.  Mr. Baty seconded the motion 
which carried unanimously. 
 

6. Concept Plan Review for Hospice of the Panhandle (Olive Boy Farms)(File #S10-05).  
The property is located on the north side of WV RT 9 at the Jefferson County/Berkley 
County line.  This project consists of the construction of a 14 bed (expandable to 21 
beds) inpatient respite care facility and an office building of approximately 25,000 sqft. 
(expandable to 32,000 sqft.) on a 16.05 acre parcel located in Tax District: Middleway; 
Tax Map: 1; Tax Parcel, 1.2. 
Ms. Margaret Cogswell, CEO of Hospice of the Panhandle, presented the details and goals of 
the project to the Planning Commission. 
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Mr. Robert Eckels, Architect representing Hospice of the Panhandle, explained the design 
details of the project such as building structure, stormwater management and parking. 
 
Mr. Rivard read from his staff report and recommended approval. He commented that 
approvals or letters of intent had been received from the Berkeley County Water District, the 
Berkeley County Sewer District, the Jefferson County Historic Landmarks Commission, the 
Berkeley County Health Department and the Highway Department.  Mr. Rivard explained 
that the applicants have been given the option to proceed under the newly amended 
Subdivision Regulations or to proceed under the Subdivision Regulations without the recent 
amendments due to the date of their application.  Mr. Saunders stated that the Engineering 
Department had no objection to the project. 
 
Mr. Maxey opened the public hearing.  Ms. Jennifer Syron commented in support of the 
project.  Mr. Maxey closed the public hearing.  
 
Questions and discussion ensued on further details of the project.  Mr. Maxey closed the 
public workshop. 
 
Mr. Eckels stated he would submit a letter to the Planning Department with a decision of 
which process to use (the 2008 Subdivision Regulations or the 2010 Subdivision 
Regulations) within a few days. 
 
Mr. Hayes moved to approve the Concept Plan without conditions.  Mr. Taylor seconded the 
motion which passed unanimously. 
  

7. Follow-up from Engineering Department regarding Chapel View Subdivision. 
Mr. Saunders presented a memorandum to “call-in” the bond written by Roger Goodwin, 
Chief County Engineer.  He stated that Mr. Goodwin had taken the memorandum before the 
County Commission on August 6, 2010.  The document had not been approved and the 
issues of the subdivision were still being monitored and compaction tests were being 
reviewed.   
 
Ms. Morgan and Mr. Hayes had reviewed the geotechnical report.  Mr. Hayes stated that the 
report was typical for the area and that damages would have occurred after the road testing. 
Mr. Dailey asked that Engineering report back to the Planning Commission at the   
September 14, 2010 meeting, if possible, regarding the compaction tests.  
 
Ms. Barbara Fuller, resident of Chapel View, attested that, after several inches of rain, the 
roads are in worse conditions.  She requested that the Engineering Department perform a site 
visit to look at the roads. 
 

8. Update on Old Standard Quarry Freedom of Information Act requests. 
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Mr. Groh stated that he received a call from Mr. John Amores, Deputy Secretary/General 
Counsel, who reported that there would be more documents presented to the Planning 
Commission.  Mr. Groh asserted that those documents would be in the next packet.   
 
Mr. Maxey called for a break at 8:22PM to allow staff to change the CD.  Mr. Maxey called 
the meeting back to order at 8:26PM. 
 
Mr. Groh stated that the FOIA request to the WV Legislative Rule Makin Review Committee 
had not been sent since there would be more information coming from Mr. Amores.  He 
suggested waiting to see what information was included from Mr. Amores before sending the 
second FOIA request. 
 
Mr. Maxey moved that the second FOIA request be sent by Friday, August 27, 2010.  Mr. 
Dailey seconded the motion which carried unanimously. 
 
Mr. Groh reported that there was no information on the James Gibson, et al v. The Jefferson 
County Planning Commission Case No. 09-C-364. 
 
Ms. Brockman stated a letter had been drafted by the Department of Highways supporting 
the 340 Corridor Planning effort.  
 

9. Discussion and recommendation on the Draft Amendments to Article 4B, Wireless 
Telecommunications Facilities. 
Mr. Maxey distributed a document regarding removal bonds for cell towers detailing several 
states that have that bond including four counties in the state of West Virginia.  Mr. Maxey 
moved that the removal bond policy be reinstated in the Draft Amendments to Article 4B, 
Wireless Telecommunications Facilities.  Mr. Taylor seconded the motion which carried 
unanimously.  Mr. Groh voiced concern that WV State Code 8A states that bonds are to be 
used by the governing body for the completion of infrastructure.  Mr. Maxey suggested that 
Mr. Groh contact the attorneys for the counties listed in the document. 
 
Mr. Barney presented a memorandum on changes to the Draft Amendments to Article 4B, 
Wireless Telecommunications Facilities.  He reminded the Planning Commission that a 
Stakeholder’s Meeting would be held August 31, 2010 at 4 PM.  Mr. Barney discussed each 
of the changes in detail. 
 
Mr. Trumble moved to direct further amendment to state that a tower must be able to support 
at least two additional providers instead of just one additional provider.  Mr. Maxey seconded 
the motion which carried unanimously. 
 
Mr. Paul Rosa, resident of Charles Town, made comment that tower antennas were not to be 
concealed but interwoven into the lattice work so that it is not as noticeable.  He stated his 
support of the removal bond policy.  Mr. Rosa made suggestions regarding exempting silos 
from fall zone requirements and allowing greater height restrictions up to 199 feet for cell 
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towers placed on lands owned by Jefferson County, the Jefferson County Fire and Rescue 
Training land, and the Jefferson County Development Authority, and up to 120 feet for cell 
towers placed within silos.   
 
Mr. Maxey moved to incorporate Mr. Rosa’s suggested changes into the Draft Amendments 
to Article 4B, Wireless Telecommunications Facilities.  There was no second.   
 
Mr. Barney presented maps to show allowed cell tower coverage provided by the Draft 
Amendments to Article 4B, Wireless Telecommunications Facilities.  Discussion ensued on 
allowing cell towers in parks as a part of lands owned by Jefferson County. 
 
Mr. Trumble moved to refrain from including in the Draft Amendments to Article 4B, 
Wireless Telecommunications Facilities, allowing greater height restrictions up to 199 feet 
for cell towers placed on lands owned by Jefferson County, the Jefferson County Fire and 
Rescue Training land, and the Jefferson County Development Authority.  Mr. Baty seconded 
the motion.  Mr. Hayes offered a friendly amendment to still include allowing greater height 
restrictions up to 199 feet for cell towers place on lands owned by Jefferson County  and the 
Jefferson County Fire and Rescue training land but to specify that county owned land does 
not include county owned parks or the Jefferson County Development Authority.  Mr. 
Trumble and Mr. Baty accepted the friendly amendment.  Discussion ensued.  The motion 
passed unanimously.   
 
Ms. Brockman presented a letter drafted by staff to be sent to the municipalities regarding 
this issue.  Mr. Maxey moved to accept the letter as drafted for immediate distribution.  Mr. 
Trumble seconded the motion which carried unanimously. 
 

10. Blue Ridge Mountain Community Plan. 
Mr. Rivard reported on the last Citizen’s Committee meeting and informed the Planning 
Commission that the next meeting would be held September 21, 2010 at Saint Andrew’s 
Community Center. Ms. Brockman stated a joint meeting of the Planning Commission and 
County Commission would need to take place around December or January.  Mr. Maxey 
asked Ms. Brockman to discuss with the consultants the possibility of helping the Planning 
Commission write a follow up grant proposal of more funds to lead the county up to an EPA 
Authorized Watershed Plan. 

 
11. Reports from Legal Counsel and legal advice to Planning Commission. None. 

 
12. Director’s Report.   

Ms. Brockman presented a map of Federal Lands and discussed corrections to the zoning 
map.  She stated that almost all Federal Land in Jefferson County is zoned rural with the 
exception of the Federal Land along the 340 corridor which was zoned before becoming 
Federal Land.  Discussion ensued on the next steps to be taken.  Mr. Maxey asked that Ms. 
Brockman provide a draft agenda request form to present this issue to the County 
Commission. 
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Ms. Brockman reported that she is working with the comments that were not addressed 
during the Subdivision Regulation Amendments.   
 
Ms. Brockman discussed the Urban Tree Canopy grant being done with the City of Charles 
Town and the City of Ranson and the progress regarding that grant. 
 
Ms. Brockman informed the Planning Commission that there would be a Public Hearing 
regarding the Flowing Springs Sewer project to be held on August 26, 2010. 
 
Mr. Maxey called for a break to allow staff to change the CD at 9:46 PM.  Mr. Maxey called 
the meeting to order at 9:50 PM. 
 

13. County Commission Liaison Report.  None. 
 

14. Planning Commission Exchange.  Mr. Trumble suggested that the Planning Commission 
look at the information provided to them by Mr. Appignani of the JCOHOA, specifically 
pages 3 and 4 which list issues that were being undertaken.   
 

15. President’s Report.  None. 
 

16. Actionable Correspondence.  None. 
 

17. Non-Actionable Correspondence. None. 
 
Mr. Trumble moved to adjourn at 10:01 PM.  Mr. Taylor seconded the motion, which carried 
unanimously.  A detailed transcript of the meeting may be found on CDs #__, #__ and #__ 
which was recorded by Julie Quodala, Office Manager.  These minutes were prepared by      
Amy Puetz, Planning Clerk. 
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Sloan Square Apartments Variance Request PC file #08-17 
 
Item #4: Request by Gerald Miller for a variance to reopen the Community Impact Statement file 

and to extend the expiration date to July 1, 2012 for Final Plat approval of Sloan Square 
Apartments 
(PC file #08-17).  (Subdivision Ordinance, Article 6.3) 

 
APPLICANT: Eric H. Iser, PE, Staff Engineer, Alpha Associates, Inc. 
OWNER: Gerald Miller 
DEVELOPER: Gerald Miller 
SURVEYOR/ENGINEER: Alpha Associates, Inc. 
PROPERTY LOCATION: This property is located south of Beauregard Boulevard in 

Patrick Henry Estates at the end of Gates Way and abuts 
Spring Run Apartments on the west side and Patrick Henry 
Plaza Shopping Center to the south. 

LEGAL DESCRIPTION: District: Charles Town; Map:8; Parcel(s): 29.1 

 
 

ZONING DISTRICT: 2002 Zoning Map: Residential/Light Industrial/                
Commercial 

SURROUNDING PROPERTIES: 2002 Zoning Map 
North: Residential Growth 
South: Residential/Light Industrial/Commercial 
East: Residential Growth 
West: Residential Growth 

LOT AREA: 7.52 acres  
PROPOSED DENSITY: 13 single bedroom apartments and 24 two bedroom 

apartments in five separate one story garden style 
apartment buildings. 
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Sloan Square Variance Request 
 
PERMIT APPROVALS: 

Health Department Permit N/A 
Department of Highways N/A 

APPROVALS: 
Conditional Use Permit N/A 
Community Impact Statement Expired: 06/27/2010 

         Concept Plan N/A 
         Preliminary Plat N/A 
         Site Plan N/A 
         Final Plat N/A 
         Variance History  N/A 
 OTHER APPROVALS: GIS/Addressing Approval Letter:  05/08/07 
 
Planning & Zoning Department Recommendations 
 
The applicant is requesting that the Sloan Square Apartment’s file be reopened and a variance be granted 
to extend the file until July 1, 2012.  The Planning Staff will not review the reopening of the file request 
based on the four variance criteria outlined in the 1979 Subdivision Regulations in Section 17.1but will 
provide the background affecting this request below.  The variance request will be reviewed under the 
four variance criteria to extend the expiration date until July 1, 2012 to advance through Final Plat 
hearing.  The file expired on June 27, 2010, 24 months after the Pre-Application Conference was held on 
June, 27 2008.  In order for the variance to proceed the file needs to be reopened.  
 
Sloan Square Apartments is a development located behind the Charles Town Plaza to the north.  Direct 
access to the site is proposed from Beauregard Blvd., which intersects with Patrick Henry Way.  Sloan 
Square Apartments consists of 13 one-bedroom apartments and 24 two-bedroom apartments in 4 
separate buildings.   
 
This project has proceeded through the Community Impact Statement (CIS), with conditions approved at 
the September 23, 2008 Planning Commission meeting, which are attached (Exhibit 1).   
 
Early in 2010 the West Virginia State Legislature passed a bill, commonly referred to as S.B. 595, which 
provided automatic extensions for land development projects that had received some level of 
preliminary approval at the local level prior to March 1, 2010.  The automatic extension written into the 
bill is to vest projects until July 1, 2012.  Due to the nature of how the bill was drafted and passed by the 
State Legislature, there is some room for interpretation in applying the bill to specific projects.   
 
Therefore, on May 18, 2010, the Director of Planning and Zoning drafted a memo stating how the 
department would interpret S.B 595 (Exhibit 2).  Under the Director’s interpretation, the approval of a 
CIS, prior to March 1, 2010, vested a project under the terms of S.B. 595.  The applicant, Gerald Miller, 
came to the Planning and Zoning office and received a copy of this memo written by the Director in 
early June, 2010.  As such, the applicant believed that his project was vest until July 1, 2012.   
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At the June 8, 2010 Planning Commission meeting, the Commission did not agree with the Director of 
Planning and Zoning’s interpretation of S.B.595.  The Planning Commission issued a different 
interpretation of S.B. 595 and passed a resolution to that effect (Exhibit 3).  The Planning Commission 
determined that “any action short of Preliminary Plat approval be insufficient to meet the requirements 
intended by the legislature.”  A CIS is processed before a Preliminary Plat.  Therefore, by Planning 
Commission interpretation a CIS is not a preliminary approval.   
 
Under the Planning Commission’s interpretation, the applicant was no longer vested under S.B. 595.  As 
such the applicant’s project expired on June 27, 2010.  The applicant was not immediately aware of the 
change in interpretation made by the Planning Commission and was not able to submit a variance 
request in time to keep the file open.  The applicant did submit an application on August 3, 2010 to 
request that the file be reopened and a variance be granted.  For these reasons, it seems reasonable to 
reopen the file in order to consider the requested variance for an extension of time.  The following is an 
analysis of how the requested variance for an extension of time until July 1, 2012 meets the evaluation 
criteria: 
 
The request is not contrary to the public interest. 
The request for a variance for an extension of time until July 1, 2012 to advance through the Final Plat 
hearing is not contrary to the public interest.  In view of the fact that the applicant intends to continue 
the development as approved by the Planning Commission, with has conditions, no change has occurred 
regarding proposed development which would negatively impact public interest.   
 
A literal enforcement of this Ordinance will result in unnecessary hardship. 
A literal enforcement of the ordinance would require the applicant to start the project anew.  Since the 
approved CIS included conditions that will have to be complied with, restarting the whole process over 
would result in an unnecessary hardship.  If the applicant is denied an extension, they would be required 
to process under the new 2010 amendments to the Subdivision Regulations.  The conditions that were 
granted with the approval of the CIS in 2008 would possibly be similar in nature under a new concept 
plan.   
 
The request is not the result of a self-imposed hardship. 
The applicant’s progress with the development has been delayed due to a pending lawsuit with an 
adjacent subdivision’s homeowners association.  The lawsuit filed by Patrick Henry Estates against Dr. 
Gerald Miller, developer of Sloan Square Apartment Complex, is to determine the legal responsibility of 
certain roadway issues.  On December 3, 2008 Richard Gay, Attorney for Gerald Miller, filed a notice to 
remove the case from the Jefferson County Circuit Court to the Northern District Federal Court.  A final 
determination is yet to be made.  A bench trial has been set for January 11, 2011, with discovery to be 
completed by September 17, 2010. 
 
The spirit of this Ordinance will be observed and substantial justice done. 
Since the variance is only for a time extension and not a variance of the site layout, the spirit of the 
ordinance will be observed.  The purpose of variance process is to keep the public informed of existing 
developments that are outstanding.  The public notice provided for the applicant’s requested 24 months 
extension of the CIS is in keeping with the intent of substantial justice to keep the public inform of 
request related to the project.     
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Recommendation 
Staff recommends reopening the file and granting the variance for an extension of time until July 1, 
2012 to advance through the Final Plat hearing.  This variance is for a time extension and not a variance 
to the site layout.  This time extension would provide for the continuation of this development as 
approved by the Planning Commission.   
 
 
Attachments: 

 Attachment 1 – September 23, 2008 Planning Commissions Minutes (Sloan Square Apartments 
CIS approval with conditions ) 

 Attachment 2 – Director of Planning and Zoning’s May 18, 2010 memo “Local Application of 
H.B. 595” 

 Attachment 3 – Resolution by Jefferson County Planning Commission for Implementation of SB 
595 Provisions 

 
 



Postponed from the September 9, 2008 Planning Commission meeting.  Community 
Impact Statement Public Hearing for the Sloan Square Apartment Complex.   
Mr. Reynolds and Ms. Deming recused themselves since they were not present at the 
September 9, 2008 Planning Commission meeting and left the room.  After discussion 
with Dick Klein with Alpha & Associates, Ms. Kelly modified her recommendation for 
denial as stated at the September 9, 2008 Planning Commission meeting and 
recommended acceptance of the CIS with the following conditions: 

 
a) The subdivision roads leading to the accesses for Sloan Square (i.e. Patrick Henry 

Way, Beauregard Street, and Gates Way) be upgraded to meet County standards 
in accordance with subdivision regulations and Gates Way be widened to meet 
County standards; 

b) The applicant either demonstrates that no setback issues will be created for the 
properties on both sides of Lot C-1 where the other right-of-way is proposed or 
seeks a variance with the Board of Zoning Appeals; and 

c) The apartment complex owners’ contribute their “fair share” of the costs for road 
maintenance of the roads in Patrick Henry Estates leading to the apartment 
complex. 

 
Mr. Redman provided and discussed with the Planning Commission a statement of 
conditions recommended by him if the Planning Commission decides to grant CIS 
approval to Sloan Square Apartments.  These conditions were stated as follows: 

 
1) That perimeter landscaping be provided along Sloan Acres Lane and behind the 

rear yards of all lots fronting on Beauregard Boulevard.  
2) That the applicant investigate providing access to Buildings #1,#2 and #3 from 

Patrick Henry Lane behind Kymco Realty Corp.  This will require applicant 
negotiations with Kymco to determine feasibility. 

3) That if access to Buildings #1, #2 and #3 is taken from Beauregard via Sloan 
Acres Lane that buffering be provided at the entrance along the road where 
adjacent to side property lines of parcels adjacent to the entrance off Beauregard 
Boulevard.  This buffering may be required to include fencing if space is 
inadequate to accomplish buffering through planting alone. 

4) That landscape planting be provided between Building #4 and PHA Associates 
Limited Properties. 

5) That Patrick Henry Drive be improved in all areas shaded gray on the drawing 
submitted by the applicant titled “Patrick Henry Way Drainage Restoration.” 

6) That Beauregard Boulevard be constructed or reconstructed to satisfy County 
specifications for the entire length from its intersection with Patrick Henry Drive 
to Gates Way as proposed. 

7) That the applicant secure a variance for construction of Gates Way within a 40’ 
right-of-way if the County Engineering Department determines such a variance is 
required. 

8) That the wheelchair accessible walkway between the proposed development and 
Kymco Corp properties (the shopping center) be constructed. 

9) That a plan for landscaping of parking area be provided to include plantings 
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adjacent to lands owned by Dr. Nathan Swami. 
 
Mr. Redman discussed two other conditions that he would want to include which would 
be as follows: 
 

10) Investigate the feasibility and, if feasible, complete the sidewalk connecting to 
Charles Town Plaza along Patrick Henry Way.   

11) Road maintenance cost be fully born by the owner of Sloan Square Apartments, 
not existing residents’, moreover, each unit shall pay pro rata share for the whole 
community road maintenance. 

 
Mr. Sidor asked Mr. Redman if access using Beauregard would still be his 
recommendation if two other options were available.  Mr. Redman stated that he would 
not suggest using Beauregard in order to reduce the volume of traffic through the existing 
development.  Mr. Kane moved to accept the CIS as promulgated by Mr. Redman, but 
excluding access through Section C Lot 1.  Mr. Surkamp seconded the motion, which 
carried 6 for and 2 abstentions.  (Mr. Reynolds and Ms. Deming) 

 



JEFFERSON COUNTY, WEST VIRGINIA 
Department of Planning & Zoning 

116 East Washington Street, 2nd Floor 
P.O. Box 338 

Charles Town, West Virginia 25414 
 

Email: planningdepartment@jeffersoncountywv.org    Phone:     (304) 728-3228 
  zoning@jeffersoncountywv.org    Fax:     (304) 728-8126  

MEMO 

TO: Planning Commission Members 
FROM: Jennifer M. Brockman, AICP, Director, Planning and Zoning 
DATE: May 18, 2010 
RE: Local Application of HB 595 
 ____________________________________________________________________________  

Attached is the full text of Senate Bill No. 595, sponsored by Senators McCabe and Minard, and 
passed March 11, 2010; (in effect from passage).  

The new language in WV Code 8A-4-2(c) requires that locally adopted Subdivision and Land 
Development Regulations include language in the section of the regulation/ordinance that 
discusses “Vesting of Property Rights” that explains that “any subdivision or land development 
plan or plat valid under West Virginia law and outstanding as of January 1, 2010” that requires 
performance of an action by a certain date, shall be extended to July 1, 2012. It further includes 
the extension of Conditional Use Permits in these provisions.  

The new language in WV Code 8A-5-12(f) contains additional language that states “Any other 
plan or permit associated with the subdivision or land development plan or plat shall be 
extended for the same time period. Provided, That the land development plan or plat has 
received at least preliminary approval by the planning commission or county commission by 
March 1, 2010.” 

In order to effectively interpret the implication of these legislative changes, both “valid and 
outstanding” and “preliminary approval” need to be defined. For the purpose of the Jefferson 
County Subdivision Regulations, “valid and outstanding” shall be interpreted to mean that at 
least one step in the land development or subdivision plat process has been approved and has 
not expired before January 1, 2010. These steps include Conditional Use Permit (CUP), 
Community Impact Statement (CIS), Preliminary Plat, Final Plat, Minor Plat, and/or a Major or 
Minor Site Plan. 

“Preliminary approval” is somewhat harder to define. In Jefferson County “preliminary approval” 
of a plat by the planning commission occurs at the approval of the Community Impact Statement 
(CIS) under the 1979 Subdivision Ordinance. Under the 1979 Subdivision Ordinance, 
preliminary plats are approved by staff, not the planning commission. Additionally, the return of 
the first set of comments on a preliminary plat constitutes “approval with conditions”.  Because 
the legislation intended to differentiate between plats and plans which were “valid and 
outstanding” on January 1st and plats and plans which had “preliminary approval” on March 1st, 
the intent of the “preliminary approval” clause needs to be clarified. A discussion with the 
delegates that authored this amendment to the proposed SB 595 indicated that the intent of the 
preliminary approval clause was that a land development plan or plat should have advanced at 
least through the preliminary plat stage by March 1, 2010. Staff, however, believes that the 
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wording adopted does not clearly state this. It is also does not take into consideration staff 
approval of this stage of development or of the “approval with conditions” concept. All of this 
would need to be clarified if this interpretation was to be considered.  

For this reason, the following amendment is proposed within the full context of the Subdivision 
Regulation Amendments that is before you on May 18, 2010:  

Section 20.105 Vested Property Rights 
Commentary: Section 20.105 is based on Section 8A-5-12, Vested Property 
Right, of the West Virginia Code, without the damages language (which 
applies by force of law)   (previously this was at the end of the section – 
recommend moving it to the beginning) 

A. Vested Rights defined.  A vested property right is a right to undertake and complete the 
site development. The right is established when the Community Impact Statement (CIS, 
under the 1979 Subdivision Ordinance) or the Concept Plan (under these Regulations) 
preliminary plat or site development plan and plat is approved by the Planning 
Commission and is only applicable under the terms and conditions of the approved CIS 
or Concept Plansite development plan. Application of vesting to Minor Plats or Minor Site 
Plans shall occur after the first review comments have been returned to the applicant, at 
which point the application is considered “approved with conditions”.  

B. Forfeiture.  Failure to abide by the terms and conditions of the approved Conceptland 
development p Plan and/or plat Community Impact Statement will result in forfeiture of 
the right. 

C. Vesting Period. 
1. The vesting period for an approved preliminary plat or site development plan which 

creates the vested property right is five years from the approval of the site 
development plan by the planning commission. 

2. Without limiting the time when rights might otherwise vest, a landowner's rights vest 
in a land use or development plan and cannot be affected by a subsequent 
amendment to a zoning ordinance or action by the planning commission when the 
landowner: 
a. Obtains or is the beneficiary of a significant affirmative governmental act which 

remains in effect allowing development of a specific project; 

b. Relies in good faith on the significant affirmative governmental act; and 

c. Incurs extensive obligations or substantial expenses in diligent pursuit of the 
specific project in reliance on the significant affirmative governmental act. 

D. Automatic Extension. 

Any subdivision or land development plan or plat, whether recorded or not yet recorded, 
valid under West Virginia law and outstanding as of January 1, 2010, shall remain valid 
until July 1, 2012, or such later date provided for by the terms of the planning 
commission or county commission's local ordinance or for a longer period as agreed to 
by the planning commission or county commission. Any other plan or permit associated 
with the subdivision or land development plan or plat shall also be extended for the 
same time period. Provided, That the land development plan or plat has received at least 
preliminary approval by the planning commission or county commission by March 1, 
2010. 



In addition to the proposed language noted above which should be added to the Subdivision 
Regulations, staff proposes that a table be developed into an informational brochure for the 
public and for use in response to inquiries from the development community. 

Based on the requirements of the Jefferson County Zoning and Land Development Ordinance 
and the Jefferson County Subdivision Regulations, the provisions of Section 20.105 (D) shall be 
applied as follows: 

IF the following approval has occurred 
before January 1, 2010 and has not expired,  
the plan or plat will be considered “valid and 
outstanding”*: 

THEN, the following due date is 
extended to July 1, 2012 based on SB 
595: 

Conditional Use Permit Commencement of Construction 

Community Impact Statement (under 1979 
Subdivision Ordinance) 

Final Plat Public Hearing 

Final Plat Bonding and Recording 

Major Site Plan  Bonding 

Minor Plat – first review comment returned to 
applicant (considered approved with conditions) 

Recording 

*This include variances for extensions of time approved prior to January 1, 2010 

 

 

 

 

 

 

 

 

 

 



 
Resolution 

Jefferson County Planning Commission 
Implementation of SB 595 Provisions 

 
During the 2010 Legislative Session the West Virginia State Legislature adopted 
as Senate Bill 595 an amendment to Chapter 8A of the State Code regarding the 
extension of vesting rights under certain conditions.  This resolution is to 
establish Jefferson County Planning Commission policy implementing the 
amendment. 
 
Whereas the West Virginia State Legislature has modified provisions of West 
Virginia State Code Chapter 8A regarding vesting; and  
 
Whereas the Jefferson County Planning Commission desires to implement the 
changes as required by the legislature; and  
 
Therefore be it resolved that the Planning Commission considers the requirement 
under Chapter 8A as amended by Senate Bill 595 for “preliminary approval by 
the planning commission or county commission prior to March 1, 2010” to 
require approval of a preliminary plat; and  
 
Be it Further Resolved that the Planning Commission considers any action short 
of Preliminary Plat approval to be insufficient to meet the requirements intended 
by the legislature. 
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A Motion Recommending Approval of a  
Variance for Sloan Square Apartments 

September 14, 2010 
 
Whereas, the following facts relate to the processing of Gerald Miller’s application known as Sloan 
Square Apartments (PC File(s) #08-17): 
 

1. Sloan Square Apartments is proposing 13 single bedroom apartments and 24 two bedroom 
apartments in five separate one story garden style apartment buildings on 7.52 acres; 

2. The Community Impact Statement for Sloan Square Apartments was approved on 
September 23, 2008. 

3. Section 6.3 of the Jefferson County Subdivision Ordinance requires that a project advance 
through the stage of a Final Plat Hearing within 24 months of the Pre-application 
Conference. 

 
Whereas, Gerald Miller has requested a variance to extend the file until July 1, 2012 to advance 
through the Final Plat Hearing;  
 
Whereas, Gerald Miller has further requested reopening the file that closed on June 27, 2010; 
 
Whereas, the following findings shall have been made in regards to the request in accordance with 
the provisions of Article 17, Section 17.1 of the 1979 Subdivision Ordinance: 
 

1. The request is not contrary to the public interest; 

2. A literal enforcement of this Ordinance will result in unnecessary hardship; 

3. The request is not the result of a self-imposed hardship; and 

4. The spirit of this Ordinance will be observed and substantial justice done. 

 
Now therefore be it moved, that the Jefferson County Planning Commission ______ the 
requested variance for Gerald Miller and reopening of the file (PC File(s) #08-17) provided that the 
extension granted be limited to July 1, 2012. 
 
Approved this ___ day of _______, 2010 
By vote of the Jefferson County Planning Commission 
By a vote of _ Yes and _ No 
 
 
___________________________________ 
John Maxey, Commission President 


















































