




















STAFF REPORT 
Jefferson County Planning Commission Meeting 

December 14, 2010 
 

Item #4:  Far Away Farm for a variance from Article 6, Section 6.3 of the Subdivision Ordinance 
to allow for an extension of the Community Impact Statement to March 2, 2015.  (PC 
File #08-28) 

 
APPLICANT:  Far Away Farm, LLC, c/o Mike Boltz 
OWNER:  Same 
DEVELOPER:  Same 
SURVEYOR/ENGINEER:  W.H. Gordon Associates, Inc. 
PROPERTY LOCATION:  The property is located to the northwest of Route 31/1 

(Trough Road) approximately 0.4 miles north of the 
intersection of Route 31 (Engle Molar Road) and 31/1 
(Trough Road).

LEGAL DESCRIPTION:  District: Shepherdstown; Map: 9; Parcels: 7.2 & 8. 

ZONING DISTRICT:  2002 Zoning Map Designation: Rural 
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SURROUNDING PROPERTIES:  2002 Zoning Map 

North: Rural 
South: Rural 
East:    Rural 
West:  Rural 

 

LOT AREA:   
Total Area of Property   +/‐121.88 ac 

APPROVED DENSITY:  CUP approved: 152 + 1 10 Acre Single‐Family 
Residue Lot  

   
PERMIT APPROVALS: 
         Health Department  Permit No.: N/A 
         Dept. of Highways  Permit No.: N/A 
APPROVALS: 

Conditional Use Permit (CUP) 
PC File # Z04‐04 

Submitted: 06/23/04 
Site Assessment Passed: 09/22/04 
Neighborhood Compatibility:  
   Originally scheduled:  10/20/04 
   Rescheduled: 11/03/04 
   BZA Mtg Appealing CUP: 12/16/04 
Neighborhood Compatibility:  
   Rescheduled: 04/13/05 
BZA Public Hearing:  
   Originally scheduled: 06/16/05 
   Rescheduled: 07/26/05 
   Continued on: 08/09/05  
BZA Mtg: 08/15/05 
   Continued: 09/15/05 (BZA denied CUP) 
PC Granted CUP w/ conditions: 08/12/08 
Staff Signed CUP: 10/06/08 
CUP Extended on 1/21/2010 at BZA Meeting for 18 
months 
CUP Expires: 10/06/2011 
 

         CIS   Submitted: 11/07/08 
Staff Review Meeting: 12/19/08 
County Planner Approved: 02/18/09 
County Engineer Approved: 02/26/09 
CIS Public Hearing: 04/28/09 
CIS Expires: 12/19/2010 

         Preliminary Plat  N/A 
         Site Plan  N/A 
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         Final Plat  N/A 
         Variance History   N/A 

 OTHER APPROVALS:  None required 
 
 
The applicant has requested “…an extension of time\tolling\variance to extend the time frame under all 
aspects of the former Jefferson County Subdivision Ordinance, including without limitation, Section 6.3 
and any other references to allow time allowed under the Ordinance or law.”  Staff will only review this 
as a time extension of Section 6.3 of the 1979 Subdivision Ordinance as amended.  No other time frames 
mentioned in the application will be considered.  It should be noted that this is a request for an extension 
of time and does not pertain to the merits of this project. 
 
The applicant has applied to be extended, until March 2, 2015 to advance through the stage of Final Plat 
Hearing.  It is their assertion that a tolling of time from the date of the denied CUP should be granted.  
Thus, the applicant is counting the period from denial of the CUP in 2005 until June 9, 2010.  The total 
amount of time is 1,727 days, hence the March 2, 2015 requested extension date.  June 9, 2010 is the last 
date for which an appeal to the United States Court of Appeals for the Fourth Circuit could have been 
filed, if the County were to appeal.  Below is the applicant’s time line justifying the March 2, 2015 
deadline: 
 
2005 – 107 (Beginning on the date of the original denial of the CUP) 
2006 – 365 days 
2007 – 365 days 
2008 – 365 days 
2009 – 365 days 
2010 – 159 days 
Total delay is 1727 days through June 9, 2010 
 
 
The request is not contrary to the public interest. 
The request for a variance for an extension of time until March 2, 2015 is contrary to the public interest.  
A development of this magnitude should proceed in a timely and orderly fashion.   Deadlines are to 
ensure that significant factors in the area have not changed by the time a project starts. Delayed starts of 
this length could result in a project that is nonconforming when site work begins due to changes in 
regulations.   
 
There are reasons that long delays of this nature can have a negative impact on the public interest.  
Additional development in the area could result in the need for larger water and sewer pipes and larger 
pump stations, which could possibly require cooperation with developments that are not yet foreseen.  
Regulatory standards regarding the health department, sewer & water providers, land use regulations, 
and environmental standards could have significantly changed by the time site work begins on this 
project.  A development that is not current with complying with these regulatory changes, would have a 
negative impact upon the community.   
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Additionally, if the Planning Commission granted an extension of this length, it would set a precedent 
and could allow any applicant the ability to avoid regulatory changes.  This would not be in the interest 
of the public.   
 
A literal enforcement of this Ordinance will result in unnecessary hardship. 
The project is not likely to fundamentally change if submitted under the amended 2008 Subdivision 
Regulations compared to the 1979 Subdivision Regulations they were approved under.   
 
The request is not the result of a self-imposed hardship. 
The delays in this project have been due to the legal action that has impacted the timing and progress of 
this development.  The legal action was not self-imposed.  
 
The spirit of this Ordinance will be observed and substantial justice done. 
Since the variance is only for a time extension and not a variance of the site layout, the spirit of the 
ordinance will be observed.  The development will meet the intent of the Subdivision Regulations to 
provide useful and quality open space.  The layout of the development has very few lots abutting each 
other in the rear yard.  This is done by having the open space separating lots and providing nearly every 
lot an access to the open space.  Although the design layout of this development less conventional, it 
creates a more imaginative and desirable neighborhood.   
 
One of the purposes of the variance process is to keep the public informed of existing developments that 
are outstanding.  The public notice provided for the applicant’s requested extension until March 2, 2015 
of the CIS is in keeping with the intent of substantial justice to keep the public informed of requests 
related to the project.     
 
 
Planning and Zoning Recommendation 
 
Staff does not recommend granting the variance for an extension of time until March 2, 2015.  However, 
Staff could support and recommends granting the variance for an extension of time from Section 6.3 
until July 1, 2012 to advance through the Final Plat Hearing.  An extension to July 1, 2012 would 
change staffs analysis under “The request is not contrary to the public interest” noted above.  The 
following would be used as support in this section:  “In view of the fact that the applicant intends to 
continue the development as approved by the Planning Commission, which has conditions, no change 
has occurred regarding proposed development that would negatively impact public interest.  As the 
project has progressed, the public interest has been increased.  This variance is for a time extension and 
not a variance to the site layout.  This time extension would provide for the continuation of this 
development, as approved by the Planning Commission.”   
 
The applicant referenced Jefferson Utilities, Inc. V Jefferson County Ed. Of Zoning Appeals, in which 
the Jefferson Utilities, Inc. was granted a court-ordered tolling of time.  The applicant has requested a 
similar tolling of time from the Planning Commission.  However, in the Far Away Farm case, there 
never was a court ordered tolling of time.  Therefore, the citation of the Jefferson Utilities, Inc. V 
Jefferson County Ed. Of Zoning Appeals is not relevant to the Planning Commission’s decision in this 
case.  Staff does not believe a tolling of time is owed to the applicant.  Staff recommends a time 
extension until July 1, 2012.   
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The Following is for Planning Commission’s informational use: 
A denial of the variance to allow for the extension of the CIS has no effect on the CUP.  The current 
CUP is valid until October 6, 2011.  The CUP provides the zoning of the site while the CIS is the 
concept plan of the subdivision plan, which provides the details of the use.  A denial of the CIS variance 
to allow for the extension would require the applicant to start the process under the amended 2008 
Subdivision Regulations, if they desire to proceed with this development.   
 



A Motion Recommending approval of a  
Variance for Far Away Farm  

December 14, 2010 
 
 
Whereas, the following facts relate to the processing of Far Away Farm, LLC application known 
as Far Away Farm Subdivision (PC File(s) #08-28): 
 

1. Far Away Farm Subdivision is proposing 153 single family lots on 121.88 acres; 

2. The Community Impact Statement for Far Away Farm Subdivision was approved on 
April 28, 2009 and expires on December 19, 2010. 

3. Section 6.3 of the 1979 Jefferson County Subdivision Ordinance requires that a project 
advance through the stage of a Final Plat Hearing within 24 months of the Pre-
application Conference. 

 
Whereas, Far Away Farm, LLC has requested a variance to extend the CIS until March 2, 2015 
to advance through the Final Plat Hearing;  
 
Whereas, Staff has recommended that the Far Away Farm CIS not be extended until March 2, 
2015 as requested by the applicant; 
 
Whereas, the Staff Report recommends that the Far Away Farm CIS be extended until July 1, 
2010, as outlined in the Staff Report; 
 
Whereas, the following findings have been made in regards to the request in accordance with 
the provisions of Article 17, Section 17.1 of the 1979 Subdivision Ordinance: 
 

1. The request is not contrary to the public interest; 

2. A literal enforcement of this Ordinance will result in unnecessary hardship; 

3. The request is not the result of a self-imposed hardship; and 

4. The spirit of this Ordinance will be observed and substantial justice done. 

 
Now therefore be it moved, that the Jefferson County Planning Commission ______ the 
requested variance for Far Away Farm, LLC (PC File(s) #08-28) provided that the extension 
granted be limited to July 1, 2012. 
 
 
Recommended _______ this __ day of _______ 2010 
By vote of the Jefferson County Planning Commission 
By a vote of _ Yes _ No 
 
 
___________________________________ 
John Maxey, Commission President 
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JEFFERSON COUNTY PLANNING COMMISSION 
116 East Washington Street 

P.O. Box 338 
Charles Town, West Virginia 25414 

 

           Phone:    (304) 728-3228 
Email:  planningdepartment@jeffersoncountywv.org     Fax:    (304) 728-8126   

MEMO 

TO: Planning & Zoning Staff 
FROM: John Maxey, Planning Commission President 
DATE: December 14, 2010 
RE: Planning Commission Policy – Submittal of Applications & Supporting Information 
 __________________________________________________________________________________  

Any applicant who wishes to submit an application to be considered by the Planning Commission must 
submit the application and all supporting information to Staff three weeks prior to the Planning 
Commission meeting.  The late submittal of supporting information could result in the discussion of the 
item being tabled until the next regularly scheduled Planning Commission meeting.  Additionally, the 
basis of the Planning Commission’s decision will be upon the testimony heard at the public hearing and 
the supporting information submitted before the deadline.  Should the application submitted be tabled 
or postponed the applicant shall have three business days to submit any further or requested 
information. 

Approved by vote _____ For, _____ Against on December 14, 2010. 

Effective Date: December 14, 2010 

 

X
John Maxey
Planning Commission President  

 





JEFFERSON COUNTY, WEST VIRGINIA 
Department of Planning & Zoning 

116 East Washington Street, 2nd Floor 
P.O. Box 338 

Charles Town, West Virginia 25414 
 

Email: planningdepartment@jeffersoncountywv.org    Phone:     (304) 728-3228 
   zoning@jeffersoncountywv.org    Fax:     (304) 728-8126  

 
Director’s Report 

December 14, 2010 
Planning Commission meeting 

 

1) Activity Report (attached)  

2) Report back on Scott noise agreement and noise regulations  

a) Attached are the only relevant minutes that we could find regarding this topic. 
They do not appear to have the same affect that the public remembers. Any input 
from PC members on this topic would be appreciated. 

3) Meeting Dates in 2011 

4) Follow up on use topographic data from the County GIS office  

Jennifer Brockman, Steve Barney, Roger Goodwin and Todd Fagan met to discuss 
the 2-foot contour maps produced by the Jefferson County GIS staff and to determine 
the Engineering Department’s level of comfort in utilizing these maps for various 
uses. A decision was made that staff is comfortable using this data for planning 
purposes, such as Conditional Use Permits (CUPs), Concept Plans, and Sketch 
Plans. It was further determined that, on a trial basis, these maps could be utilized for 
limited site plans (such as the Feldman request) provided that there have been not 
substantial grading changes to the property involved since 2005. This trial basis 
would allow the Planning and Engineering staffs an opportunity to determine if there 
are any issues with the maps that would cause this decision to be changed. Staff is 
working on a policy to this effect. 

5) Report on 12/7/10 Joint CC/PC meeting regarding the Blue Ridge Mountain 
Communities Watershed Plan 

6) Upcoming CC agenda items: 

a) Urban Growth Boundary Approval Process (12/16/10) 
b) Request to Schedule Evening Meetings in 2011 (January 2011) 
c) Zoning Map Update and Zoning Map Policy (pending PC recommendation) 
d) Wireless Telecommunications Ordinance Amendment Public Hearing (1/20/11, 7 

pm) 



7) Upcoming PC meetings: 

a) 12/21/10 

One agenda item 

b) 1/11/11 – 1st meeting of new year 

Election of Officers 

c) Special Called Workshop for Policy Neutral Zoning Ordinance Amendments: TBD  

 

 

 



















Planning Commission Meetings 2011 
 

Planning Commission Meetings  County Commission Approved Holidays 
January 11th  New Year’s Day  Friday, January 1st 
January 25th  Martin Luther King Day  Monday, January 17th 
February 8th     
February 22nd  President’s Day  Monday, February 21st 
March 8th     
March 22nd     
April 12th     
April 26th     
May 10th     
May 24th  Memorial Day  Monday, May 30th 
June 14th     
June 28th  West Virginia Day  Monday, June 20th 
July 12th  Independence Day  Monday, July 4th 
July 26th     
August 9th     
August 23rd     

September 13th  Labor Day  Monday, September 5th 
September 27th     
October 11th  Columbus Day  Monday, October 10th 
October 25th     
November 8th  Veteran’s Day  Friday, November 11th 

November 22nd
*
  Thanksgiving 

Thursday & Friday, 
November 24th & 25th 

December 13th     

December 27th
*
  Christmas  Monday, December 26th 

* Recommend canceling 





MEMO 
 

To     :   The Jefferson County Planning Commission 
From:   John Maxey 
Date  :   November 15, 2010 
RE     :  Water Advisory Committee Meeting 
 
 
The Jefferson County Water Advisory Committee met at 3:00 on Monday November 15, 2010. Items 
on the agenda and discussed were: 
 

1. Well Water Contamination - WAC member Dick Latterell discussed a contaminated well 
near Trough and Engel Moler Roads outside of Shepherdstown.  A resident reported health 
problems due to giardia and e coli bacteria contamination of their well water.  The Jefferson 
County Health Department has been notified and has conducted tests.  Member Sue Lawton 
stated that well contamination is common in areas of Jefferson County including Summit 
Point, Middle Way, Hidden River, and parts of Shepherdstown.  WAC members discussed the 
need for a requirement to notify surrounding property owners when well water contamination 
is reported. Member Mark Shields will discuss the idea with the Board of Health. 

 
2. Watershed Group Development – Member Dan Riss reported on a recent WV DEP meeting 

on the benefits of Watershed Associations.  Mr. Shields suggested that these presentations 
should be conducted regularly at different locations around the County.  The WAC will take 
steps to encourage development of Watershed groups. 

 
3. Septic System Pumping requirement – The Board of Health has been considering a 

requirement for regular septic system pumping.  There is concern that State law may not 
allow such a requirement.  The BOH has asked the Jefferson County Prosecuting Attorney’s 
office for an opinion on this. 

 
4. Drug Depository - The Water Advisory Committee is concerned about the impact on water 

quality of pharmaceutical disposal.  Area health care providers lack specific policies for 
disposal and often dispose of excess or expired pharmaceuticals by flushing them down the 
drain.   

 
5. EPA TDML vs. Local Monitoring – WAC member Mark Shields is concerned about flaws 

in the model proposed by EPA for the Chesapeake Bay TDML.  WAC feels it is important 
that funding for stream monitoring be continued as a way of compiling baseline data that may 
help protect Jefferson County from future compliance actions.  WAC will try to set up a 
meeting with EPA and Dr. Villa from Shepherd University in an effort to convince EPA to 
make use of real monitoring data instead of model projections.   

 
6. Watershed signs for Parks - The Water Advisory Committee has obtained funding for two 

“Watershed” signs for placement along streams in areas of high visibility. Preferred locations 
are at the Elks Run at Sam Michaels Park and at Evitts Run Park in Charles Town. 






