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zoning ordinance. Thatpower belongs to the law-making body which in this instance is the
Jefferson County Commission.” Far Away Farm, LLC, 222 W.Va. at 258-59. This
statement alone shows that the court fully understood and acknowledged the procedural
posture of the case that plaintiff alleges prevented the West Virginia Supreme Court from
having jurisdiction over the Commission.

Plaintiff argues that because the BZA was the only party before the West Virginia
Supreme Court, and as the court found that the BZA did not have the authority to deny
FAF's permit in the first place, then the case should have been remanded to the
Commission for further proceedings without further instruction, and that the West Virginia
Supreme Court's instruction to the Commission to issue the permit denied plaintiff Due
Process because the court had no personal jurisdiction over the Commission. ([Doc. 6] at
7) (noting “the plainﬁff challenges the constitutionality of an extra-jurisdictional state court
ruling issued against plaintiff without an opportunity to defend itself or to defend whatever

authority that the State Legislature and local ordinances have given to it.”) That issue,

however-was before-the-West-Virginia-Suprerme-Courtat the-time-itade-its decisiorm
Further, even were this Court to find that prior to issuance of its decision the West
Virginia Supreme Court only considered the issue of subject matter jurisdiction, and not
personal jurisdiction, the issue of personal jurisdiction was specifically addressed to the
court on three later occasions and denied. Specifically, after the West Virginia Supreme
Court issued its decision, the parties asked the court to rehear the case on the basis of a

lack of subject matter jurisdiction over the Commission. (See [Doc. 3-1]at 27, 36-37) (On
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May 16, 2008, Edward E. Dunleavy and Edward R. Moore filed a petition for rehearing
arguing that the court lacked pe(sonal jurisdiction over the Commission); ([Doc. 3-1] at 46)
(On May 19, 2008, the Jefferson County Board of Zoning Appeals also filed a petition for
rehearing arguing the court lacked personal jurisdicﬁon over the Commission). The
motions for rehearing were denied. Those motions, and the judgment of the court, were
then appealed to the United States Supreme Court, which denied certiorari. Finally, plaintiff
filed a Motion to Intervene in April of 2009, making the same arguments it has presented
to this Court in the.above-styled case. (See [Doc. 3-1] 22—25). Thus, it is apparent that
while plaintiff only filed a Motion to Intervene after the judgment was final, the court was
fully aware of plaintiffs arguments when it denied the Motion to Intervene.

Based on the reasoning stated above, this Court finds that the issue of a lack of
personal jurisdiction over the Commission was fully and fairly litigated before the West

Virginia Supreme Court, and that the court found in a final judgment that it had sufficient

jurisdiction to order the Commission to issue FAF a permit. As such, this Court finds that

(_)ourt Case. This Court is, therefore, bound by the Full Faith and Credit Clause of the
Constitution of the United States to accord that judgment the same preclusive effect as it
would be granted in the courts of West Virginia.

B. Collateral Attack

As noted above, a collateral attack of a state court judgment is allowed where the

judgment being attacked was issued by a court without jurisdiction. Here, plaintiff has
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mounted a collateral attack of the judgment in Far Away Farm, LLC v. Jefferson County
Bd. of Zoning Appeals, 222'\N.Va. 252 664 S.E.2d 137 (W.Va. 2008). Plaintiffargues the
West Virginia Supreme Court lacked jurisdiction to issue the challenged judgment because

plaintiff was not before the co‘urt, and therefore, not subject to personal jurisdiction. ([Doc.
6] at 2). While this Court has determined that the issue of lack of personal jurisdiction was
presented fo the West Virginia Supreme Court, and that plaintiff was a party to that
judgment (see lI(A), supra), before this Court can accord the judgment full faith and credit
this Court should make limited inquiry into the West Virginia Supreme Court’s jurisdiction.
See Underwriters Nat’l Ins. Co., 455 U.S. at 704.

“To be sure, the structure of our Nation as a union of States, each possessing equal
sovereign powers, dictates some basic limitations on the full-faith-and-credit principles....
Chief among these limitations is the caveat, consistently recognized by this Court, that a
judgment of a court in one State is conclusive upon the merits in a court in another State
only if the court in the first State had power to pass on the merits-had jurisdiction, that is,

——torender the judgment. Consequently; before acourtis bound by thejudgementtendered——
in another State, it may enquire into the jurisdictional basis of the foreign court’s decree.
If that court did not have jurisdiction over the subject matter or the relevant parties, full faith
and credit need not be given.” Underwriters Nat’l Ins. Co., 455 U.S. at 704 (internal
quotations and citations omitted). The enquiry into the jurisdiction of the court issuing the
judgment is, however, limited. “[A] judgement is entitled to full faith and credit —even as to

questions of jurisdiction—when the second court’s inquiry discloses that those questions
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have been fully and fairly litigated and finally decided in the court which rendered the
judgment.” Durfee, 375 U.S. at 111.- Further, “the fact that the rendering court may have -
made aﬁ error of law with respect to a particular question does not deprive its decision of
the right to full faith and credit, so long as that court fully and fairly considered its
jurisdiction to adjudicate the issﬁe.” Underwriters Nat’l Ins. Co., 455 U.S. at 710 n.16
(citing American Express Co v. Mullins, 212 U.S. 311 (1909)).

Here, the judgment in the State Court Case must be given preclusive effect as the
West Virginié Supreme Court fully and fairly considered its jurisdiction to adjudicate the
issue. (See ll(A)(2),. supra). As more fully discussed above, the question of the West
Virginia Supreme Court’s jurisdiction to issue a judgment which required the Commission
to issue FAF a permit was raised on at least four occasions, three of which occurred prior
to the United States Supreme Court’s consideration of the appeal. Thus, as more fully set
forth in section 11(A)(2), this Court finds that the West Virginia Supreme Court fully and fairly

considered its jurisdiction to adjudicate the issue and made a final determination that it had

“proper jurisdiction.

When the West Virginia Supreme Court’s decision as to jurisdiction is accorded the
preclusive effect, plaintiff's action must fail. This is because a collateral attack of a state
court judgment cannot be mounted in federal court where the state court had jurisdiction.
After finding that the West Virginia Supreme Court fully and fairly considered its jurisdiction
this Court's enquiry ends. Any argument that the court acted in error is to be disregarded

by this Court. See Underwriters Nat’l Ins. Co., 455 U.S. at 710 n.16 (noting
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“the fact that the rendering court may have made an error of law with respect to a particular

question does not deprive its decision of the right to full faith and credit...”).

CONCLUSION

Based on the forgoing, this Court finds that plaintiff's claims must be dismissed as
an'impermissible collateral attack of the judgment in Far Away Farm, LLC v. Jefferson
County Bd. of Zoning Appeals, 222 W.Va. 252, 664 S.E.2d 137 (W.Va. 2008), as this
Court is bound pursuant to the Full Faith and Credit Clause “of the United States .
Constitution to accord the judgment of the West Virginia Supreme Court the same res
judicata effect it would receive in West Virginia state courts. As this Court finds that it lacks
jurisdiction to entertain the above-styled case, it need not consider the other arguments of
the parties. Further, this Court ORDERS that defendant’s Motion to Dismiss [Doc. 3] be
GRANTED, and that the above-styled case be DISMISSED and stricken from the active

docket of this Court.

[t is so ORDERED.

The Clerk is directed to transmit copies of this Order to all counsel of record herein.

DATED: October 29, 2009
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JEFFERSON COUNTY, WEST VIRGINIA
Department of Planning

116 East Washmgton Street, 2™ Floor
: +P.0.Box 338
Charles Town, West Virginia 25414
" Phome: (304) 728-3228
Email: planningdepartment@jeffersoncountywv.org Fax: (304) 728-8126

July 26, 2010

Far Away Farm, LLC
305 Copper Oaks Dr.
Woodsboro, MD 21798

Dear Far Away Farm,LLGC:

As you may know, on March 11, 2010, a change to WV Code Chapter 8A, Article 4 occurred
through the passage of Senate Bill No. 595 The changes to Chapter 8A read as follows:

“§BA- 4-2 Contents of subdivision and land development ordinance

cy All requirements, for the vesting of property rights contained in an ordinance enacted
pursuant to this section that require the performance of any action within a certain fime period
for any subdivision or tand development plan or plat valid under West Virginia faw and
outstanding as of January 1, 2010, shall be extended until July 1, 2012, or longer as agreed to
by the municipality, county commission or planning commission. The provisions of this
subsection also apply to any requirement that a use authorized pursuant to a special exception,
special use permit, conditional use permit or other amreeme,nj_mz_zc)n1ng.a.c:tum.ba.tecx:mrnwI ok

ended by a certain date or within a certain number of years.”
88 A-5-12. Vested property right.

(f) Ariy subd‘wnsnon or land development plan or plat, whether recorded or not yet recorded valid
under West Virginia law and outstanding as of January 1, 2010, shall remain valid until July 1,
2012, or such later date provided for by the terms of the planning commission-or couq*y
.commission’s local ordinance or fora longer period as agreed to by the planning commission or
county commission. Any other plan or permit associated with the subdivision or land
development pfan or plat shalf also be extended for the same time period. Provided, That the
land development plan or plat has received at least preliminary approval by the planning '
commission or county commission by March 1, 2010.”

After a careful review of the Jefferson County ordinances and files, the Jefferson County
Planning Commission, at its July 13, 2010 meeting, determined that this provision does nof

apply to your project known as Far Away Farm (PC file#08-28) because a Preliminary Plat had
not been appraved by March 1, 2010. Your cutrent expiration date for, approval of a Final Platis

December 19, 2010. This requires that your Final Plat Public Hearing be held by this date.

EXHIBIT

D




sYour curreini gxpiration date for the Conditional Use Permit is October 6, 2011 by which date
- commencement of construction must have occurred.

It you have "a'n;} questions, please feel free to contact the Departments of Planning and Zoning
at (304) 728-3228 or e-mail us at planningdepartment@jeffersoncountywv.org.

Sincerely,
], ot f—

ennifer M. BreCkman, AICP
Director, Planning and Zoning

Cc: William H. Gordon Associates, Inc.
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RICHARD G. GAY, L.C.

RICHARD G. GAY

31 CONGRESS STREET R A SR R R i T

BERKELEY SPRINGS

WEST VIRGINIA 25411 ADMITTED IN WEST VI\IIB{XG?}EA%FNDP%E%QSI%&%II?.

Phone: 304.258.1966 - Fax: 304.258.1967 R. GREG CARRETSON

richardgay@rglawoffices.com e 1+ ADMITTED IN WEST VIRGINIA, MARYLAND AND
i ) PENNSYLVANIA

November 5, 2010

Jefferson County Planning Commission Steve Groh, Esquire

P.O Box 338, Asst. Prosecutor/ Jefferson County

116 E. Washington Street P.O. Box 729

Charles Town, WV 25414 Charles Town, WV 25414

Jefferson County Board of Zoning Appeals
P.O.Box 250

- 124 E. Washington Street

Charles Town, WV 25414

RE: FARAWAY FARM

Dear Members of the Board, Commission and Mr. Groh:

T am witing regarding a request for extension of time for the Far Away Farm Project. As
you know, the West V1rg1ma Supreme Court has determined that Far Away Farm qualified for a
conditional use permit. However § 3-2(E) of the Jefferson County Zoning Ordinance that applies
to Far Away Farm requires that action on a conditional use permit be commenced within 18
months of the issuance of the permit or the permit expires.

However, the project has been delayed by legal proceedings, of which you may be aware.
Because of those delays, and for the reasons stated below, Far Away Farm requests that the
Planning Commission extend the time for this stage of the project until July 29, 2015.

History of the Proceedings: Far Away Farm filed an Application for Conditional Use Permit
pursuant to Article 6 of the Development Review System of the Jefferson County Zoning and
Land Development Ordinance on the 24th day of June, 2004. As a result of the Application, a
LESA score evaluation was undertaken by Paul J. Raco, Director of Planning and Zoning. Raco
concluded that the applicable LESA score for the Far Away Farm was 46.2 points. The LESA
score was challenged by appeal to the BZA on October 29, 2004 by Edward E. Dunleavy and
Edward R. Moore.

EXHIBIT
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A hearing was held on the LESA appeal before the BZA on January 20, 2005. On the 7th
day of February, 2005, the BZA entered its decision with Findings of Fact and Conclusions of
Law, upholding in part and reversing in part the decision of the Director of Planning and Zoning.
The BZA thereupon awarded Far Away Farm a LESA score of 50.2 points, thus advancing the
Application for the Conditional Use Permit to the Compatibility Assessment Meeting provided in
Section 7.6 of the Ordinance. On April 13, 2005, pursuant to Section 7.6 of the Ordinance, a
Neighborhood Compatibility Assessment Meeting for Far Away Farm subdivision was held. The
matter was scheduled for a public hearing before the BZA on July 26, 2005, pursuant to 7.6(e) of
the Ordinance.!

Ultimately, on August 9, 2005, the BZA called a special meeting for the purpose of
considering the action they would take on the conditional use application for Far Away Farm. As
a result of the August 9, 2005, BZA special meeting, the BZA issued an Order on September 15,
2005, denying Far Away Farm its Conditional Use Permit.

Far Away Farm challenged this decision in the Jefferson County Circuit Court.”
Ultimately, the matter was appealed to the West Virginia Supreme Court of Appeals. On April
17,2008, the West Virginia Supreme Court held that “the evidence in the record shows that FAF
satisfied all of the requirements necessary to obtain the permit” Far Away Farm, LLC v.
Jefferson County Bd. of Zoning Appeals, 222 W.Na. 252, 260, 664 SE.2d 137, 145
(W.Va.,2008). Further, the Court held that the Ordinance that existed prior to the April 8, 2005
amendments was applicable to Far Away Farm.?

After failed Petitions for Rehéaring filed by Dunleavy and the BZA, the matter was
thereupon appealed by Dunleavy to the United States Supreme Court, which refused the appeal
on or about November 10, 2008.* ;

Subsequent to the decision of the United States Supreme Court, the Jefferson County
Planning Commission filed a Motion to Intervene with the West Virginia Supreme Court that
attempted to seek what was in effect another appeal to the West Virginia Supreme Court, and,
when that was rejected, filed a lawsuit against Far Away Farm in the United States District Court
for the Northern District of West Virginia, which was dismissed on October 29, 2009. Upon
dismissal, the Planning Commission filed a motion for reconsideration which was decided and
rejected by the United States District Court on May 10, 2010. The time for appeal of that
decision to the United States Court of Appeals for the Fourth Circuit expired on or about June 9,

! Prior to the July 26, 2005 hearing, Far Away Farm had submitted documents in support of its position
totaling approximately 320 pages. These documents included a traffic study, a preliminary ground water
assessment supply study, architectural assessment study, an environmental report, an archeological
report, and a preliminary geological site assessment.

2Edward E. Dunleavy filed an appeal of issues including the LESA score decision to the Circuit Court,
and that appeal was consolidated with the appeal of the CUP decision by Far Away Farm in the Circuit
Court’s September 18, 2006 Order.

3 “Because Far Away Farm requested a permit on June 23, 2004, and completed the necessary
documentation prior to April 8, 2005, we find that the former Ordinance was applicable” Id.

* Dunleavy v. Far Away Farm, LLC, 129 S. Ct. 573, 172 L.Ed.2d 431 (2008) (Cert. denied)
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2010, and no appeal was filed.

Tt was only after the Federal case was finally dismissed, and the time for appeal to the
United States Court of Appeal for the Fourth Circuit was extinguished, that Far Away Farm
could again plan to resume development of the project.

Consequently, the time for development under the Ordinance should be extended because
the project was under legal review and should only begin to run from no earlier than June 9,
2010. :

Basis for the Extension of Time: I would like to raise these points for the Commission's
consideration regarding the extension of time issue.

First, Far Away Farm’s proceédings before the i’lannjng Commission have been delayed,
not by Far away Farm, but by the denial of the CUP and the subsequent challenge of that denial,
and then by the Federal lawsuit that was filed by the J efferson County Planning Commission.

1t is improper to penalize Far Away Farm for. upholding the project's legal rights. The
West Virginia Supreme Court has ordered an extension, of timie to be granted to an applicant
under the Subdivision Ordinance when the applicant's project was delayed due to legal
proceedings. For example, the Supreme Court in Jefferson Utilities, Inc. v. Jefferson County Bd
of Zoning Appeals, 218 W.Va. 436, 624 SE.2d 873 (2005) stated “the trial court is hereby
directed to enter an order approving the reissuance of the subject permits and adjust, where
necessary, any time deadlines established in the Ordinance that may have passed during the
pendency of this appeal so that the parties are not penalized for pursuing their statutory rights of
. appeal." : .

TFe Time extension m this case should be granted for the same reason the Supreme Court
stated in Jefferson Utilities. In Far Away Farm’s case, the delay was as follows:

2005 — 107 days (Beginning on the date of the original denial of the CUP)
2006— 365 days

2007 — 365 days

2008 — 366 days

2009 — 365 days

2010 — 308 days through November 5, 2010

Total delay is 1876 days through November 5, 2010

Total extension from the date upon which the project ceased to be under a legal disability
is thereby calculated as June 9, 2010 plus 187 6 days, resulting in a project deadline of July 29,
2015. ' .

Also, the Far Away Farm project qualifies for an extension of time under West Virginia
Code §8A-5-12(f).
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November 5, 2010

Thank you for your attention to this matter. I trust the Planning Commission will
consider this information and will grant Far Away Farm the extensions requested.

Please contact me with any questions or comments. Also, please advise me of the date
and time of any hearing on this matter.

NPCHls

cc: Bruce Boltz
Mike Boliz
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JEFFERSON COUNTY PLANNING COMMISSION MEETING
FAR AWAY FARM
December 14, 2010
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PLANNING COMMISSIONER: The next item on our
agenda this evening is item number five, a request by
Far Away Farm, LLC for a variance from Section 6.3 of
the subdivision ordinance to extend the expiration of
the Community Impact Statement until March 2nd, 2015.
Do we have a Staff report?

MR. RIVARD: Yes, we do. Again, I provided with
you a (inaudible) map showing (inaudible) there are
actually two parties involved here. It is on Trough
Road. .

PLANNING COMMISSIONER: (inaudible).

MR. RIVARD: It's located along Trough Road and
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there's two parcels involved and you can see that the

subject parcels are just slightly southeast of
Shepherdstown a Tittle distance.

PLANNING COMMISSIONER: Can I interrupt for a
second? I want to point out this is our (inaudible)
map that we're going to talk about the policy later
with Tegal counsel. It is so good. The maps are so
usable to us. This gives you so much better
information.

PLANNING COMMISSIONER: You can go in and --

PLANNING COMMISSIONER: Yeah, you can zoom in like

this and you see can see where it is (inaudible).

MR. RIVARD: The old one --

PLANNING COMMISSIONER: It didn't have the parcel
(inaudible).

MR. RIVARD: (inaudible).

PLANNING COMMISSIONER: This is from GIS.

PLANNING COMMISSIONER: This is our GIS firm.
This is really great to have this. sorry.

MR. RIVARD: That's all right. 3Just to give you
an indication of what the development would Took like
(inaudible) but having given you the graphics there as
was indicated by the president, the applicant had
requested an extension until May 2nd, 2015 and I'm
going to quote out of their application. They said, an
extension of time backslash tolling backslash variance
to extend the time frame under all aspects of the
former Jefferson county subdivision ordinance including
without 1imitations Section 6.3 and any other
references to allow time allotted under the ordinance

or Taw end quote.
Page 3
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I have stated that staff will only review this
under Section 6.3 of 1979 ordinance. Any other time
references the staff would not support (inaudible) only
review this under 6.3.

PLANNING COMMISSIONER! which is the time that

they have to (inaudible).
PLANNING COMMISSIONER: This is the old

~subdivision.

MR. RIVARD: The 1979 subdivision Regulations. I
will just poiht out that this fequest before you
tonight is just for an extension of time to get to the
final plat public hearing and is not on the merits of a
project itself. 1In my staff report indicates why they
believe they're entitled May 2nd, 2015.

PLANNING COMMISSIONER: March.

MR. RIVARD: March 2nd, excuse me. I'm going to
go through the four requirements (inaudible) staff
report. It says the first one I'm going to take a
Tittle bit of time on because it's important. It says
their request is not contrary to public interest.
staff believes that a variance to March 2nd, 2015 s
actually contrary to the public interest. A
development of this magnitude should proceed in a
timely and orderly fashion. Deadlines are to ensure
that significant factors and areas have not changed by
the time the project starts. Delayed starts of this
(inaudible) could result in a project (inaudible) site
work begins to change due to the regulations. And then

the reasons that these long delays could be negative to
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the public and the public interest is that additional

deve1opment could occur in the area in which need for
larger waier and sewer pipes or larger pump stations
could possfb1y be required and if additional
(inaudible) they could work with those developments as
well. ' .

Essentially, it's too much of a (inaudible) time
to quite know who would reasonably come in around
them. Again, a development that is not current with
complying with these regulatory changes would have a
negative impact on the community.

The second requirement a literal enforcement of
this ordinance will result in an unnecessary hardship.
The project is probably unlikely to change
fundamentally from the amended 2008 Subdivision
Regulations that were required to come in under those
versus the 1979 regulations they've been (inaudible)
under. Their request is not (inaudible) hardship.
That's true, there's been some legal actions involved.

Finally, the spirit of the ordinance will be
observed and substantial justice be done. This is
essentially a time extension only. They have --
there's no real changes to anything substantive of the

product at this point and I've outlined a couple

reasons why that would be involved. The public is
continually being updated and aware of the things that
are going on hence, this meeting for extension.

The recommendation does not recommend granting a
variance to March 2nd, 2015. 1I've indicated in my
report that staff could (inaudible) support an

extension to July 1st, 2012 and I stated in there that
Page 5
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that would create less of a (inaudible) time and be
able to give folks understanding of what is going on in
the area and the vicinity within a reasonable time
frame.

Then the applicant referenced jefferson Utilities,
Inc. versus the Board of zoning Appeals in which
(inaudible) was granted (inaudible) tolling of time.
They believe they sort of fall under that. Staff does
not agfee with that because in this case when the
decision was handed down in the Far Away Farms there
was no Court order requiring tolling of time so Staff
does not believe they're entitled to that time frame.

As always, I would just Tlike to note that on any
of these CISs if for some reason no extension was
granted they do have an outstanding CuP which could
come under the amended 2008 Subdivision Regulations and

start from a concept plan (inaudible) basically you

have (inaudible). There's a number of Tots permitted
under the cupP including all conditions (inaudible).
That is staff's report.

PLANNING COMMISSIONER: Do you have a report from
(inaudible)?

(inaudible)

PLANNING COMMISSIONER: I just wanted to hear you
say that. We have questions for Mr. Rivard on this
issue (inaudible).

PLANNING COMMISSIONER: Is it could support or do
support? Could is a (inaudible) word. Do we support
or don't we?

MR. RIVARD: If -- we do not support it with the

Page 6
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May 2nd, 2015.

PLANNING COMMISSIONER: But the 2012 --

MR. RIVARD: 'We could support.

PLANNING COMMISSIONER: Could or we do?

MR. RIVARD: We would support.

STAFF MEMBER: The request isn't until 2012.

They're not asking for that.

PLANNING COMMISSIONER: Could is -- should we say
at Teast.

MR. RIVARD: It's predicate upon the applicant
requesting something.

PLANNING COMMISSIONER: If the applicant requested
that then the staff would in fact --

STAFF MEMBER: Wwe would, in fact.

PLANNING COMMISSIONER: (inaudible).

STAFF MEMBER: That's specific (inaudible).

PLANNING COMMISSIONER: Any further questions for
the staff (inaudible)?

we'l]l move on and hear from the applicant
following (inaudible).

state your name for the record.

PLANNING COMMISSIONER: Mr. President, I'm sorry.
Good evening, Mr. Cochran. I want to know if we're
going to have legal on this?

PLANNING COMMISSIONER: I believe we certainly
should.

PLANNING COMMISSIONER: Mr. Groh 1is here.

PLANNING COMMISSIONER: Mr. Groh is here. we may
call for a short executive session at some point during
the proceeding.

PLANNING COMMISSIONER: Thank you.
Page 7
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MR. COCHRAN: vVery well. wMr. President, members
of the Commission, my name is Nathan Cochran, Law ,
office of Richard Gay here to speak on behalf of the

Far Away Farm development.

First, I would note for the record that we are
here to request -- I would note that the agenda item
does not encompass all the issues specifically. we are
here to request the extension of time for any -- for
any plat -- fulfillment of any plat requirements as
well as the cIs and we made that clear in our
application. I think maybe the agenda item is not just
as specific or all as encompassing as it might be.

Second, before the commission begins any type of
deliberation on this, T am requesting that the Planning
Commission members that were involved in the Tawsuit or
any of the related proceedings against Far Away Farm
recuse themselves.

I note, Mr. Maxey, that in the July 9th, '09
meeting you voted in favor of going to federal court
for the Planning commission. I note that Mr. Taylor
and Commissioners Trumble, Baty and Etters voted to at
least in May 25th of 2010 to ask the County Commission
to approve funds regarding the appeal of the federal
court decision to the Fourth Circuit and I note that
Ms. Morgan moved the County Commission to approve the
thousand dollars to fund the Fourth Circuit appeal on
June the 3rd, 2010.

I would draw the commission's attention to a

couple of cases. Just to save time I will draw your

Page 8
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attention to one in particular -involving Jane Rissler

versus the Jefferson County Board of Zoning Appeals and
Thornﬁi11, LLC who was an intervener in that case. 1In
that case involving the BZA I note that the west
virginia Supreme Court was very concerned that
Mr. Weigand and Mr. Rockwell and Mr. Cassell, but
specifically for your consideration Mr. Weigand and
Mr. Rockwell who were both members of the Jefferson
County Board of Zoning Appeals had an extremely minimal
involvement with the applicant in that case, Thornhill,
and the Supreme Court said that there was an appearance
of impropriety. The Supreme Court said that the prior
relationship with regard to mMr. weigand offers a
possible temptation to the average man as a judge which
might Tead him not to hold the balance nice, clear and
true. The Supreme Court was concerned that there may
not have been a fair trial and a fair tribunal as
required by due process.

with regard to Mr. Rockwell, there was a concern
that even the probability of unfairness should be
avoided to ensure that the hearing before the impartial
tribunal guaranteed by due process has been afforded.

Again, we simply do not believe that because of

the prior matters in which the Commission deliberately
and -- purposefully maybe is a better word, instituted
a lawsuit against our client, we do not believe that
the Commission can be a fair and impartial tribunal,
and therefore, we request that you recuse yourselves
from this matter and that we seek additional
commissioners to be appointed or brought on that could

hear this matter fairly.
Page 9
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Fai1ing that and noting that you're thinking of
going intqlexecutive'session and wanting. to avoid
having to.gp into two executive sessions, I would just
inform the Commission just for that reason only that if
the Commissioners would choose not to recuse themselves
then I would ask that you stay this matter so I might
seek review of the matter through a writ of prohibition
in the circuit court or other appropriate tribunal.

Therefore, that way you could, if you choose to go
into a executive session, you can discuss both of those
issues there without having to reconvene and if you
would choose not to recuse yourselves then have to
reconvene again in executive session. Vvery well, so
not hiding the ball there.

PLANNING COMMISSIONER: (inaudible).

PLANNING COMMISSIONER: But you're not --

13

PLANNING COMMISSIONER: 1I've got a question. Are
you asking for recusal (inaudible) itself because as a
body (inaudible) because I was not a part of any such
Commission, so therefore, I would not recuse myself
because I would consider myself to be impartial in this
matter. Wwould you be looking for Commissioners who
were on the Commission after that time therefore maybe
we could have a quorum, is that your request?

MR. COCHRAN: Here is my request. First, any of
the Commissioners that I mentioned were certainly
directly involved in pursuing an active lawsuit or an
active consideration of an appeal to the Fourth
Circuit.

PLANNING COMMISSIONER: Are you saying --

Page 10
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MR. COCHRAN: Excuse me, sir. I'm trying to

answer your question. I'm not trying to avoid it.
That is a definite and direct conflict in my opinion
and failure to recuse yourself would be an error.
However, with regard to your question, Mr. Smith, I
suppose it would go back to whether or not you have
been involved or anyone else has been involved in any
other discussions in executive session or discussions
with -- amongst the Commission regarding the Far Away

Farm issue and anything related to the Tawsuit. I

believe that if a Commissioner has been involved in
that then I think it gives an appearance of impropriety
at the least so that's my answer. I don't know --

PLANNING COMMISSIONER: Well, follow-up question
then. Are you saying that these actions that were
committed by these Commissioners were done outside the
mandate of their commission or were these done within
the regulations and mandates of the commission that
they've been sworn?

MR. COCHRAN: Wwell, that would certainly be a
matter that the -- another tribunal could address.

PLANNING COMMISSIONER: Because if they were
acting as Commissioners then there would be no need to
recuse themselves because the Commission was acting
within its right, correct?

MR. COCHRAN: In my --

PLANNING COMMISSIONER: He's making an argument.

PLANNING COMMISSIONER: And he's entitled to do
that.

PLANNING COMMISSIONER: He's advocating his

position.
Page 11
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PLANNING COMMISSIONER: I just want to make sure I
know what the position is.

MR. COCHRAN: In my -- I do not see that the

Planning Commission has the ability to assert civil
rights as they tried to do in the federal court and I
think the federal judge agreed with that, so therefore,
in my opinion that was out -- that was something that
the commission should not have done by -- that's not
really what we're here to hash out tonight. we're only
here to hash out whether or not --

PLANNING COMMISSIONER: Mr. Cochran?

MR. COCHRAN: Yes.

PLANNING COMMISSIONER: If we were to do as you
suggest we would still have a quorum. We would not be
able to act on your request.

MR. COCHRAN: I understand that; however, I do not
believe that Far Away Farm should be penalized because
of the Commission's failure to have a quorum on the
request. To do so would be to penalize Far Away Farm
for advocating and defending its rights in court.

PLANNING COMMISSIONER: You do understand that
we're not considering here whether or not Ear Away
Farms can develop this parcel. we're considering
whether or not to grant the extension of the community
Impact Statement which doesn't have to do with the
underlying zoning.

MR. COCHRAN: And related plats, yes. Wwe're
considering the time frames that Far Away Farm has to
meet under the ordinance to develop its property.

page 12
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They're sort of tied together in that way. Yes, sir?

PLANNING COMMISSIONER: As I understand it, you're
saying that even though a Commissioner who did not
participate in the original decisions regarding the
lawsuit should they go into executive session they in
turn would become tainted and (inaudible).

MR. COCHRAN: I believe there is the Tikelihood
that if -- and I'm certainly not privy to what you
discuss in the executive session.

PLANNING COMMISSIONER: I want to know what you're
asking.

MR. COCHRAN: But my belief would be that if the
commissioners were present in executive sessions where
the matter was discussed and debated about the merits
of the lawsuit, the merits of prosecuting a lawsuit or
an appeal, I certainly believe that they could be
tainted. I think it -- at least for those
commissioners it has an appearance of impropriety that
the Supreme Court warned against in the Rissler case.

PLANNING COMMISSIONER TRUMBLE: So what you're
suggesting then is that should we go into an executive

session then we would no longer have a Planning

commission to hear your complaint, is that what you're
saying?

PLANNING COMMISSIONER: No. I think you've taken
too much from his point, Mr. Trumble. Mr. cochran was
referring to past executive session.

PLANNING COMMISSIONER TRUMBLE: (inaudible)
question that I thought I heard which said if you go
into executive session in which these issues are

discussed you then become tainted. That was clearly
Page 13
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the implication that I drew from your response.

MR. COCHRAN: I think, you know, the Commission,
of course, can do as they will. I can't order the
commission to do anything; however, to go into
executive session to discuss whether or not to -- for

the commissioners to recuse themselves is one thing.

Having been in executive session where you're actually

prosecuting a lawsuit against my client is another 1in

my opinion.

PLANNING COMMISSIONER: Mr. President, I find this

whole Tine of argument is kind of beside the point that

I think we need to discuss with our counsel in the
executive session.

PLANNING COMMISSIONER: Sounds fair.

MR. COCHRAN: Very well.

PLANNING COMMISSIONER: We'll (inaudible) motion
upon to enter executive session. All in favor? we
will enter executive session and we'll let you know
when we're (inaudible).

MR. COCHRAN: Thank you, Mr. President.

PLANNING COMMISSIONER: Thank you.

(Executive session was had.)

PLANNING COMMISSIONER: Mr. President, I would
move we come out of the executive session.

PLANNING COMMISSIONER: Thank you. Do we have a
second?

PLANNING COMMISSIONER TAYLOR: Second.

PLANNING COMMISSIONER: Thank you, Mr. Taylor.
A1l in favor of exiting our executive session and
(inaudible).

Page 14
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W1th that we had a request that certain members of

the Planning Comm1ss1on be recused from this decision.
I'11 start off by saying I feel quite confident that I
can hear this case in a true and impartial manner that
I have no financial stake whatsoever in these
proceedings or this decision and that as I understand
it we're here to listen to a request to extend a
Community Impact Statement which was approved, in fact,
on my motion some two-and-a-half years ago so I made

i 19
the motion to approve the Community Impact Statement
that the applicant is here this evening to ask for an
extension on so I do feel that I can hear that and I
will be not be recusing myself.

PLANNING COMMISSIONER: I don't intend to recuse
myself.

PLANNING COMMISSIONER: I do not either.

PLANNING COMMISSIONER: I do not intend to recuse
myself. I would say that familiarity with the case is
not grounds for recusal. I would further say that
actions that this body took in response to legal
situations that had been referred to by the applicant’s
counsel here this evening were taken in my view to
protect the rights of the local governing body.

PLANNING COMMISSIONER: Thank you. wWwith that, we
will be heard from the staff and we would 1like to hear
from the applicant.

PLANNING COMMISSIONER: Should Mr. Taylor be heard
from, too?

MR. COCHRAN: I was going to request that.

Mr. Taylor, I'm sorry, I don't believe you made a

statement on the record.
Page 15
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PLANNING COMMISSIONER TAYLOR: 1I'm sorry?

MR. COCHRAN: I don't believe, sir, you made a

20
statement on the record as to whether or not you would
recuse yourself from this.

PLANNING COMMISSIONER TAYLOR: I'm going to stay
here. .

MR. COCHRAN: Very well. 3Just for purposes of the
record, sir, no member has agreed to recuse themselves;
is that correct, Mr. Maxey?

PLANNING COMMISSIONER MAXEY: That's correct.

MR. COCHRAN: Very well, thank you. Then I would
follow with my second motion and ask --

PLANNING COMMISSIONER: 1I'm sorry, motions are
inappropriate coming from the applicant.

PLANNING COMMISSIONER: That would be true at this
point, Mr. Cochran. We would like to hear from the
applicant though. we've heard from the staff and
procedurally what we would like to do is hear from the
applicant following which we'll have some questions by
the members of the Planning Commission and then we'll
open a public hearing and allow members of the public
to speak.

MR. COCHRAN: I appreciate that; however, I'm
requesting that the Commission stay these proceedings
so I can seek a review of the matter from the circuit
court or appropriate court regarding the --

21

PLANNING COMMISSIONER MORGAN: Mr. President.

MR. COCHRAN: -- recusal --

PLANNING COMMISSIONER: Yes.

Page 16
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PLANNING COMMISSIONER MORGAN: Thank you.

Mr. Cochran, I believe the Commission understands your
position and I would move to reject the request for a
stay or a delay in these proceedings.

PLANNING COMMISSIONER: Thank you, Ms. Morgan. We
do have a motion. Do we have a second?

PLANNING COMMISSIONER: Second.

PLANNING COMMISSIONER: We have a second. All in
favor of --

PLANNING COMMISSIONER: Procedyral question. Do
we need to reject it or do we have to act on his
request?

PLANNING COMMISSIONER: I guess --

PLANNING COMMISSIONER: We're keeping the record
clean. The gentleman put a request into the record --
PLANNING COMMISSIONER: So the motion would be

that we not stay our proceedings this evening and we
have -- that motion is on the floor. We have a motion
and a second. Do we have further discussion on that?

PLANNING COMMISSIONER: Yes, I've got a question.

If this stay is granted isn't there an expiration date

of December 19th?

MR. COCHRAN: And again, as I said before, I do
not believe that the time standards and the ordinance
should count against Far Away Farm if there is no
ability to have a fair and impartial tribunal and,

therefore, it would be our position that the tribunal

is not fair and impartial based on the prior activities

that have occurred and, therefore, that's why we're
requesting the stay.

PLANNING COMMISSIONER: So you would have -- I'm
Page 17
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just -- circuit court you would have to be there in the
next five days in order to beat the December 19th
expiration date, correct? You're saying you're not
recognizing the expiration date based on what you feel
is impartial --

MR. COCHRAN: I believe the expiration dates
should be tolled while we seek our legal rights before
the Court in the same manner that the Far Away -- that
we've requested that you tolled these statutory dates
or these ordinance dates.

PLANNING COMMISSIONER: That's why you're here
seeking to ask us for an extension of time but then
you're asking us to not grant that extension of time at

the same time.

MR. COCHRAN: wWe filed timely the application;
however, I do not believe that this Commission can
fairly hear the application, therefore, that's why
we're seeking to ask the Commission to stay this matter
while we seek writ of prohibition.

PLANNING COMMISSIONER: Thank you. Further
comment or discussion upon the motion?

PLANNING COMMISSIONER: (inaudible).

PLANNING COMMISSIONER: Thank you, Mr. Trumble.
A1l in favor of the motion to continue with the
proceeding and not grant a stay raise your hand.
Unanimous vote.

would you Tike to go ahead and present us the
applicant, Mr. cochran?

MR. COCHRAN: Certainly. would just ask you,
Mr. Maxey, to note our objection to the two prior

Page 18
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rulings regarding the -- a motion to recuse and a

motion for stay.

PLANNING COMMISS'IONER MAXEY: I believe that would
be reflected in the minutes.

MR. COCHRAN: very well. Sir, we believe that the
dates which are required to be met under the ordinance
which are, as I understand it, a time period for the

Community Impact Statement to expire which we received

a letter from the Planning Department stating that --
Ms. Brockman said in a letter dated July 26th, 2010
that the current expiration date for the conditional
Use Permit is October 6th, 2011; however, she noted
that the current expiration date for approval of a
final plat is December 19th, 2010.

We are asking the Commission to extend the dates
in which we would have to submit the plat approvals
that are required under the Subdivision ordinance and
the dates for the Community Impact Statement based on
the request that we filed in our variance request.

The Jefferson uUtilities case discussed that the
Court there said that the trial Court was directed to
enter an order approving the re-issuance of the permits
and (inaudible) were necessary any time deadlines
established in the ordinance that may have passed
during the pendency of the appeal so the parties are
not penalized for pursuing their statutory rights of
appeal.

We believe that this commission should apply the
same standard in this particular case as the Supreme
Court applied in Jefferson utilities simply because Far

Away Farm pursued its rights under the law. when Far
Page 19
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Away Farm pursued its rights under the law there was --

and I detailed all of this in the document that we
submitted to the P1annin§ Commission. You're familiar
with the details.

PLANNI.NG COMMISSIONER: We are.

MR. CQCHRAN: Unless you want me to, Mr. Maxey, I
won't go through all the details of that. You're
familiar with the history, are you not?

PLANNING. COMMISSIONER MAXEY: Yes. I was hoping
that you would be able to address the -- there are
certain conditions under which we're allowed to grant
an extension of a CIS and without those conditions
taken we're not Tegally allowed to grant an extension.
We're not required to grant an extension in any case as
we understand it by our ordinance at the discretion of
the Commission provided that those conditions are met
so I need to have you address those conditions because
without those conditions being met we would not Tegally
be allowed to grant the extension that you're
requesting.

MR. COCHRAN: Certainly. As I expressed in my --
as I expressed in my request for a variance that we had
filed with the Planning commission we do not believe
that a variance request was necessary. We believe that

we should have this extension as a matter of right to

do otherwise would do as the Court cautioned in
Jefferson Qti]ities it would penalize Far Aaway Farm for
pursuing their legal rights and defending their Tegal
rights based on the actions of this Commission.

Page 20
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with -- so we were instructed by the Planning

Commission Staff to file a variance request, and as I
indicated in the variance request that we filed, you
know, if.you want to choose to view it as a variance
request, that's certainly up to you; however, we
believe that -- and we filed a variance request because
that was what the Commission instructed us to do;
however, we do not really believe this is a variance
request. we believe that this is a matter of right
because of the intervening legal challenges that I have
addressed in the document and, again, I won't go
through that again; however, there were at least 1,727
days in which this project was sidetracked because of
the various court proceedings, the lawsuit against Far
Away Farms and the time frame for an appeal to be taken
to the Fourth Circuit that ultimately was not

pursued --

PLANNING COMMISSIONER: Mr. Cochran, excuse me.
would it be possible for you to address the conditions
under which we would be allowed to grant you this

27
extension. Without addressing those conditions unless
all four of those conditions (inaudible) it's our
understanding that we could not Tegally grant an
extension so we really need you to address those four
conditions if that's possible.

MR. COCHRAN: Very well. I'm only placing on the
record our position that I believe that the Commission
should grant this as a matter of right.

I will turn to the variance request conditions now
at your direction.

PLANNING COMMISSIONER: You're not doing this on
' Page 21
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your own volition. You're submitting a variance
request because we've asked to you do it?

MR. COCHRAN: That's correct. I do not believe
that the Commission should view this as a variance
request. I believe that the Commission should just
view this as a matter of right and as a matter of
fundamenti1 fairness. This project was delayed for

almost 2,000 days because of legal issues and it's just

‘not fair then to turn around and penalize the developer

for those things because they were not of the
developer's making.
PLANNING COMMISSIONER: But Mr. President --

MR. COCHRAN: I don't believe you should do that.

PLANNING COMMISSIONER: Yes (inaudible).

PLANNING COMMISSIONER: We are sitting here today
on December 14th, 2010. Mr. Cochran, what is the last
day of legal proceedings or the expiration of the last
day for an appeal, et cetera? Back me up until that
date. what's that date?

MR. COCHRAN: I believe that the --

PLANNING COMMISSIONER: The Tlast day you can point
to that something could have happened in a judicial
proceedings regarding this case.

MR. COCHRAN: I believe that the deadline for an
appeal to the Fourth Circuit court of Appeals was June
9th, 2010.

PLANNING COMMISSIONER: June 2010. That's what I
understood from looking at this written submission.
June 2010 and it's December 2010 and the Commission is
being told that this is an emergency because we have

Page 22
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from the 14th to the 19th.

PLANNING COMMISSIONER: Now, I recall also that
this particular applicant was here in Apr%1 of 2009 and
I attended all those meetings. I haven't missed a
Planning Commission meeting yet. During those meetings
the applicant represented by Mr. Dick (inaudible) was

pretty emphatic in explaining they were ready to

proceed with this project. In fact, the Planning
commission hired an outside consultant to review the
CIS at considerable expense to the County. The
Planning Commission heard a considerable amount of
testimony from Mr. Dick and from the applicant
including statements by the applicant or by Mr. Dick on
their behalf that they were ready to proceed and well
within the timelines that we have in our ordinance af
that point so what happened between April of 2009 to
this to make this all change? It sounds 1like some of
these court cases go back years and years.

MR. COCHRAN: They do go back years and years.
Again, I believe under the precedence in Jefferson
Utilities that time should be added to the time in
which these folks should have to comply. I will tell
you one practical thing that occurred is the owner of
Far Away Farm got cancer and very nearly died and was
sidetracked for a considerable amount of time, was
unable to proceed for that basis as well. However,
the -- you know, the other issue that occurred is the
federal lawsuit that created a -- made it, you know,
impossible to appear before this commission with any
hope of a fair hearing.

PLANNING COMMISSIONER: Not being a lawyer I don't
Page 23
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quite understand how we (inaudible) you're asking --
you're asking for us not to accept a request for a
variance but to force a request for a variance upon
you. I'm not sure I understand how that works. You've
said you don't want to submit the paperwork for a
variance, that you don't want to do this because you
believe the issues have to do with fairness and tolling
and the things you've just identified so you're putting
me, I think, in the awkward position of requiring that
I and guys of my staff prepare a variance for you and
then vote upon it. I'm just not sure -- is that the
way we want to do this?

PLANNING COMMISSIONER: Originally they submitted
a letter the beginning of November right before your
last meeting requesting an extension of time but not in
the form of a variance.

PLANNING COMMISSIONER: Right.

PLANNING COMMISSIONER: In regard to your November
(inaudible) meeting stating that we weren't sure what
to do with the letter that we could put it on this
meeting's agenda under actual correspondence but we
weren't sure what action you would take because there
wouldn't be a notice of a hearing and signs posted for

correspondence. At your request we notified them that

they needed to make a variance so that they followed
all the correct procedures so they did. They applied
for the variance --

PLANNING COMMISSIONER: That's not what he just
told me.
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PLANNING COMMISSIONER: They don't believe that's

what they need. They believe they can just do the
request. But in ordeé to be heard tonight they
understood us to say that they needed to be a variance
so they did the paperwork to be a variance but they
still believe that that's not what they need to do.
They believe they should have the right to an
extension --

PLANNING COMMISSIONER: Wwithout a variance.

PLANNING COMMISSIONER: Without a variance.

MR. COCHRAN: We were --

PLANNING COMMISSIONER: We don't really have a way
to procedurally do that as I'm aware of.

MR. COCHRAN: We were just attempting to cooperate
with the Planning Commission as best we could, but
nonetheless, I don't really believe that the Planning
Commission should deal with this as a variance in and
of itself. I think the Planning Commission should just
as a matter of right attach the time to the end of the

32
legal proceedings to give us a chance to proceed with
the development.

PLANNING COMMISSIONER: Do you support the
variance as it was submitted to us? Are the words that
I am to evaluate on those variance words that you
support?

MR. COCHRAN: I really don't care what vehicle
that the Planning Commission chooses to give us the
time frame but I think that -- the extension but the
issue is just extending the deadlines so we're not
penalized for our Tegal proceedings and, you know, as I

said, Mr. Maxey, one possible problem was the
Page 25
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gentleman, Mr. Boltz, Whose'fami1y is long time from
this area got a -- he got cancer and was a problem.

Another thing is I believe that what you're
referring to as the being ready to proceed, once the
matter went to the West virginia Supreme Court was

appealed to the United States Supreme Court and the

" United States Supreme Court rejected that appeal then I

believe that the developer began to process the
documents and things for thé subdivision; however,
subsequent to that the Planning Commission filed a
Tawsuit on October 29th, 2009 and at that point the --

it became, I believe, impossible to proceed so --

PLANNING COMMISSIONER: That's listed in this
written paperwork as the dismissal date.

MR. COCHRAN: I'm sorry?

PLANNING COMMISSIONER: Not the filing date.

MR. COCHRAN: I think on October 29th, 2009 the
Planning Commission filed a lawsuit and --

PLANNING COMMISSIONER: Well then the paperwork is
wrong.

MR. COCHRAN: I'm sorry.

PLANNING COMMISSIONER: That was when you filed a
motion to reconsider.

MR. COCHRAN: That's right. I'm sorry. The
lawsuit was filed at some point before that but
essentially when the lawsuit -- when the federal
lawsuit was filed it was apparent that it was difficult
to proceed here or impossible, so you know, that's
where we are. We just think it is a matter of fairness
that you shouldn't penalize us for exercising our
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rights to proceed and defend our CUP as the Court said

in Jefferson utilities.
| PLANNING COMMISSIONER: Thank you, Mr. cochran.
MR. COCHRAN: Would you 1ike me to address the
four points in the variance request?

PLANNING COMMISSIONER: I thought that's what you

were doing. I would be happy to hear that.

MR. COCHRAN: Very well. Again, I don't think the
request is contrary to the public interest. The
development of the property has not been proven to
violate any historic issues. That matter was decided
by the circuit court and not for the repeal. The
issues regarding the -- I think it would be against the
public interest to go back and reprocess all of these
documents because it creates a lot of expense and time
on the part of the staff, public expense, things Tike
that. 1It's a big process as you know and I just don't
think it is against the public {interest to proceed from
where we are because we have -- we have already
expended a lot of money and the county has expended a
lot of money to get here. why do it again?

The Titeral enforcement of the ordinance would
result in a Tot of costs and hardship to the developer
because of potential re-engineering, submission of
documentation. It would also result in additional
funds being expended by the County. And I believe that
that would be a hardship that was not created by the
developer. And I won't go into all of that again. You
have the documentation there showing the progression of

this matter, but as you know there was an appeal by
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Mr. Dunleavy to the circuit court early on. There was
ultimately an appeal by Far Away Farms to the circuit
court. fhe matters were consolidated. It went to the
West virginia Supreme Court. The West Virginia Supreme
Court ruled in Far Away Farm's favor. There was some
other things that happened but ultimately an appeal to
the united States Supreme Court that was rejected, an
appeal by the folks opposing Far Away Farms that the
Supreme Court rejected, United States Supreme Court
rejected. Then we came back and at that point
ultimately the Planning Commission filed a lawsuit in
federal court against Far Away Farm which was rejected
by the federal court, the district court. There was a
motion for reconsideration. That was also rejected by
the federal district court and no appeal was filed so
it's been a Tong and tortured history not caused by Far
Away Farm and so it's not self-imposed.

Then the spirit of the ordinance would be observed
and substantial justice done. I have to tell you, you
all have put out rules to say if you jump through these
hoops you can do this development. we jumped through
the hoops and then the development wasn't allowed and
it's just -- it would be substantially just if when we

jumped through the hoops you Tet us do the development

and I think it would be substantially just to not
penalize the developer for exercising their Tegal
rights and so I think that observes the spirit of the
ordinance.
PLANNING COMMISSIONER: Thank you.
MR. COCHRAN: Are there any questions from
Page 28
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anyone?

PLANNING COMMISSIONER: Questions for Mr. Cochran
by members of the Planning commission?

Thank you, Mr. Cochran.

MR. COCHRAN: Thank you.

PLANNING COMMISSIONER: We will now open a public
hearing. Do we have members of the audience that would
Tike to address the topic?

Hearing none we'll close the public hearing and
we'l1 open this for discussion by members of the
pPlanning Commission. Do we have anyone who would be
willing to make a comment or forward a motion?

Commissioner Morgan.

PLANNING COMMISSIONER MORGAN: Mr. cochran has
made some good arguments but I remain unconvinced. I
believe that we are -- what we have here is a request
which is clearly within our discretion. I am certain
that there are appeal rights from any decision that

37
emanates from this body this evening as usual so if
it's error it is subject to correction by a higher
authority and I move to deny the request for an
extension of the Community Impact Statement.

PLANNING COMMISSIONER: Thank you. Do we have a
second?

PLANNING COMMISSIONER TRUMBLE: I second.

PLANNING COMMISSIONER: Thank you, Mr. Trumble.
we'l1l have discussion by the Planning Commission.

PLANNING COMMISSIONER: That motion denies it
entirely? You're not just --

PLANNING COMMISSIONER: Yes.

PLANNING COMMISSIONER: Right. Here it says until
page 29
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March 2nd, 2015. .

PLANNING COMMISSIONER: There was a suggested
motion by staff that was not put forth by the applicant
but rather by staff so that suggestion -- that's not
what is on the table right now. I intend to support
the motion to reject because I feel that what we're
discussing here is not whether or not that the
development should be built. we're discussing whether
or not a variance should be granted to allow an
extension of the Community Impact statement. That

doesn't impact the underlying zoning at all. A1l it

does is either allow or disallow an extension of the
CIS. If we allow an extension of the CIS what we're
saying is we're allowing this project to proceed under
our old 30-year-old ordinance where if we deny the
variance request and they're unable to proceed under
the current ordinance what that means is only that they
have to come in with engineering under our new
ordinance where we heard staff this evening talk about
the new storm water management ordinance that will be
ready in February.

We know that we're under very, very heavy pressure
from the federal government and EPA for (inaudible). 1
think it would be very unwise not in the public
interest to allow a project to proceed that close to
the Potomac River under a 30-year-old storm water
management regulations and we have new regulations that
(inaudible).

We are not by this decision this evening saying
that the project can't proceed. we don't have the
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authority over the underlying zoning anyway. The

Conditional Use Permit is valid. All we're doing is
voting on whether or not this project proceeds under
the 30-year-old subdivision ordinance or they should be

engineered under our new ordinances.

Commissioner Morgan.

PLANNING COMMISSIONER MORGAN: well, I would just
point out I think your comments made it a little
unclear at least to me that this would require that the
applicant start over with the Community Impact
Statement process, correct, which is now the concept
plan under the new Subdivision Regulations.

PLANNING COMMISSIONER: Right. It would be
following the new Subdivision Regulations, correct.

PLANNING COMMISSIONER: But that's only if it is
not in by December 19th, correct?

PLANNING COMMISSIONER: Right.

PLANNING COMMISSIONER: They would still have five
days. 1It's not much time but you could assume maybe
they are in the process of getting that done in case
this --

PLANNING COMMISSIONER: That's correct.

PLANNING COMMISSIONER: Let me clarify that. It
has to go to final plat public hearing by December
19th.

PLANNING COMMISSIONER: Which means you would have
to have it tonight.

PLANNING COMMISSIONER: Yes, we would have had to

review the preliminary plat and we haven't done that so

there's not ehough time to meet the current deadline
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under the old Subdivision Regulations.

PLANNING COMMISSIONER: Addressing Mr. cochran’s
point specifically when he argued that granting the
extension would not be contrary to public interest. He
argued that it was because the development had not been
proven to the damaging to (inaudible) but we're not
here to vote on the development. We're here to vote on
extending the CIS which is a different matter and we've
not -- in my view, granting the CIs is clearly not in
the public interest particularly because of the issue
of storm water management but in addition some of the
issues that were raised in the previous CIS hearing
where I did vote to grant the cIs and happily did so.
We included a series of very specific conditions on
that CIS regarding provision of public water and sewer,
testing the wells to make certain we weren't drawing
down area neighbors' wells. A1l of those things 1
would hope would have been worked on so that the
applicant could come in to us this evening for a final
plat public hearing having worked with all of those
conditions and solve them all and we would be
proceeding on with the development (inaudible) but

that's not where we are and it is the applicant’'s

decision that we aren't there so I believe that number
one, we grant this -- granting it would, in fact, be
contrary to the public interest, and number two, I
believe that the hoops have not been jumped through.
we do havé an ordinance and it's not been complied
with.

Mr. Trumble.
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PLANNING COMMISSIONER TRUMBLE: Parallel to that

the underlying argument (inaudible) and I would just
very briefly like to make sure that you don't walk away
with the idea that the only rights (inaudible). Those
lawsuits were not brought frivolously. They were
brought because there are balancing rights of the
property owner, the balancing rights of this
institution and the rights of the people as a whole,
and those rights were contested in court. I understand
that there is a tolling issue but I don't want there to
be left in the public's mind that somehow this was the
heavy hand of government only opposed property rights
of the owner. I would Tlike to reiterate the fact that
those Tawsuits were brought because they were
contesting rights and those contested rights had to be
contested in court and there was never any intention on

my part to deny the property rights of the owner but

only to make sure there was a balancing, a correct
balancing in the various and sundry courts to determine
what, in fact, was fair to all parties. Thank you.

PLANNING COMMISSIONER: Further comments by
members of the Planning Commission? 1In that case we'll
have a vote. ATl in favor of Ms. Morgan's motion to
deny the variance request raise your hand.

MR. COCHRAN: Mr. Maxey.

PLANNING COMMISSIONER: That vote is unanimous.

MR. COCHRAN: The Commission did not address my
other request for the plan extension. I'm just
pointing that out.

PLANNING COMMISSIONER: Perhaps not. I don't

believe we had such a request before us.
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MR. COCHRAN: You do, sir.

PLANNING COMMISSIONER: Let me clarify. The way
you typically do things is the approval -- the actual
submission of the CIS under the old rules, there was a
staff review and then there was a staff meeting. Wwhen
that meeting occurred it started the time frame under
which all of (inaudible) activities have to occur. It
wasn't from your approval date of the CIS. It was from
the first staff meeting after the first review of the

CIs had been submitted so there's a magic date back

December 19th, 2008. And then that date was -- started
the 24-month period under which all the preliminary
plats, submittals had to come in, had to be reviewed
and approved by staff (inaudible) I don't remember
exactly, and then final plat had to come in and be
approved by staff and get to the point of a public
hearing for the final plat by pecember 19th, 2010. so
the extension request as we worded it incorporates all
pieces of the platting process.

The reason we sort of split it from every other
extension in there is we weren't including the time in
which they had to -- if you approve the final plat
there's a time 1imit to get it recorded and to post
your bond and all of that. we weren't including that
in this motion. we were including it only to the
extent of what you had to do to submit your preliminary
plat, final plat, and get to a final plat public
hearing because that was the time (inaudible) ended
December 19th, 2010.

PLANNING COMMISSIONER: I believe what we’ve done
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21 here th1s evening is we've voted to not to approve an

22 extension.
23 PLANNING COMMISSIONER: Extension of the CIS which

24 includes all platting processes, preliminary and final

platting processes.
MR. COCHRAN: Very well.
PLANNING COMMISSIONER: That should be sufficient.

MR. COCHRAN: I just wanted the record to be clear

1

2

3

4

5 that we had requested an extension of all of those

6 deadlines and I assume by your vote that you're '

7 rejecting an extension of all of those deadlines.

8 PLANNING COMMISSIONER: There's only a single

9 deadline in our ordinance. 1It's the CIS. There's no

10 other deadlines.

11 PLANNING COMMISSIONER: But I believe the

12 gentleman has made his point for the record.

13 PLANNING COMMISSIONER: Correct. Thank you.

14 MR. COCHRAN: Thank you. Note our objection.

15 (End of proceeding.)
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1 STATE OF WEST VIRGINIA,

2 COUNTY OF BERKELEY, TO WIT:
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I, Tracy P. Herron-Rice, certified court reporter
do hereby certify that the said transcript was taken by
electronic means and reduced to typewriting under my
supervision to the best of my ability.

1 further certify that the foregoing was prepared
in accordance with code 51/7/4.

Given under my hand this 14th day of April 2011.

certified Court Reporter
4/14/11
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To. Barbara Scott 18 April, 2011
Summit Point Motorsports Park
Summit Point, West Virginia 25446

From: Martin Burk
342 Tum One Drive
Summit Point, West Virginia 25446

CC: County Commission of Jefferson County
Jefferson County Planning Commission

Dear Barbara,

You recently requested that | advise you of instances when noise from your Summit Point
facility’s operations were a concern. Activities over the last few days have generated
excessive sound pressures that disrupt my ‘quality of life’, and thus, raise such concerns.

Friday afternoon, 15 April 2011, a series of ‘air burst’ explosions were detonated that startled
me and my pets. | could see the explosions from my kitchen window. These did not
originate from the Department of State Campus. They appeared to originate from a field at
the back of your Training Campus property. This activity is in contradiction to the Covenants
your company indicated would be imposed and enforced on this property in your 28 August
2011 Community Impact Statement presented to the Planning Commission.

Saturday and Sunday, 16 and 17 April 2011, un-muffled vehicles utilized the ‘skidpad’
located just behind our home throughout both days. At times, they did so with the pad dry.
As you know, the original presentations to the Planning Commission for the expansion that
included the ‘skidpad’, was that the skidpad would only be used by fully muffled BSR School
cars on a fully wet surface. The repetitious full throttle applications of un-muffled vehicles
and the constantly skidding tires on a dry surface exceeds the scope of use that was
presented to the community and the Planning Commission.

Sunday, 17 April 2011, started with un-muffled cars on track, | believe from the loudness
and throttle on-off applications, on the Jefferson Circuit, at 07:15 am. Again, the original
scope of use presented and approved for the Jefferson Circuit's use was for muffled BSR
School cars only, not motorsports use. In addition, | would hope that any event starting at
07:15am of un-muffled vehicle’s activities would require no further explanation from me as to
why that was quite disruptive.

| look forward to your prompt attention to these matters, that these types of disruptive

activities not occur again.
Thank you.
M’%/
8 7

Maﬁ'in.
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April 20, 2011

County Commissioners
Jefferson County Commission
PO Box 250

Charles Town, WV 25414

Dear Commissioners,

The purpose of this letter is to clarify some of the statements made last Thursday, April
14, 2011, at the County Commission meeting regarding the Amendment to the
Subdivision and Land Development Regulations.

The Summit Point Automotive Research Center, LLC or SPARC is the land holder for
the Summit Point Training Campus and Summit Point Raceway. All of the training on
the Summit Point Training Campus and on the Summit Point Raceway facility is a
conforming use in a rural district. Only the motorsports activities on 240 acres of the
700+ acre facility are considered a non-conforming use. The proposed amendment will
not apply to any of the raceway property, only the conforming use 270-acre “campus”

property.

The Training Campus completed the two-year major subdivision process after a
community impact study, traffic study, and multiple public hearings and was approved
for the current and pending uses.

The United States Department of State Diplomatic Security Service conducts training at
Summit Point Raceway and on the Summit Point Training Campus. This training is for
government employees going to US embassies in high-threat areas and has been done at
the Summit Point facility since 1984. In 2007 the State Department requested that an
Interim Training Facility (ITF) be built on the Summit Point Training Campus. A
classroom and office building, a gymnasium with mat room, a tactical maze building, and
an indoor firing range were completed in 2008. Since then we have added another
instructor/office building for them. Fifty-three permanent, highly paid employees have
been added since the ITF became operational.

PO Box 190, Summit Point, WV 25446
304-725-8444 « 304-725-6512 « Fax 304-728-7124
www.summitpoint-raceway.com * www.bsr-inc.com ¢ e-mail = office @bsr-inc.com



The State Department has added a mock urban village for training with a 40’ repelling tower at
one corner. This village, built of tan conex containers, is not a “five-story” building. Most of the
complex is sixteen to twenty-four feet tall. No live ammunition is used at the ITF, except in the
indoor firing range, which is totally sound proof.

Only two helicopters have landed at the ITF in two years. The small utility craft brought visiting
government officials each time. There is no helicopter training on the property except for the
two stationary non-functioning helicopters with no rotors or engines that are used to train
students how to get on and off the aircraft.

The State Department has a self-imposed quiet time from 7PM until 7AM, and usually trains
from 8 AM until 5SPM. The only exception is for summer night-drive training that uses muffled
sedans and uses no firearms. Between April and October during day-light savings time, night-
drive training occurred only eight times last year after 7 PM.

The State Department is considering expansion within the Training Campus which will include
two classroom buildings and a covered parking area. This addition is to meet an urgent and
specific training requirement for Foreign Service personnel being posted to Iraq. This facility
will support training on equipment that is not available anywhere else. The approval of the
proposed amendment to the Jefferson County Ordinances will lead to an immediate economic
impact with the employment of eight additional full time instructors, one new maintenance
engineer, and two technicians. The construction phase will employ West Virginia contractors.

The Summit Point training facility management and the State Department officials are sensitive
to the concerns of our neighbors and have always tried to work with the community on any
issues that arise. Going forward that will remain our highest priority.

Sincerely,

M@c&)é(%

Barbara Scott

President

Summit Point Raceway
Summit Point Training Campus
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To: Barbara Scott 22 April, 2011
Summit Point Motorsports Park
Summit Point, West Virginia 25446

From: Martin Burk
342 Turn One Drive
Summit Point, West Virginia 25446

CC: County Commission of Jefferson County
Jefferson County Planning Commission:

Dear Barbara,

When we spoke earlier this month about the observed increase in sound emissions from
your Summit Point facility, you questioned what could have changed to contribute to that
observation. One factor may be the continued reduction of forest and vegetation from the
clear-cut and bull-dozing activities on your property.

Yesterday, during the hours that a large pavement milling machine carved up pavement in
Turn One of the original circuit, (and it's vibrations resonated up through the foundation of my
home), it occurred to me. As a racer, | am very appreciative of this seemingly annual, very
expensive commitment to establish and maintain a precision smooth pavement surface.

But there is no evidence of a similar commitment to maintain an effective sound buffer.

In fact, when forest and vegetation are removed, a natural sound barrier is removed as well.
The section of forest at Turn Three that was buli-dozed flat over the winter is an example of
what changes are occurring that contribute to increased sound emissions.

Certainly, maintaining or improving the existing sound buffers would help to contain and
absorb the sound energy generated by activities at Summit Point Motorsports Park. The
continued elimination of these barriers may lead to even larger sound pressures endured by
your neighbors.
| hope this helps to answer your question.
Sincerely,
Y I

Martin.

.......
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April 25, 2011

Martin Burk
342 Turn One Drive
Summit Point, WV 25446

Dear Martin,

Thank you for your letter outlining your observations. I welcome your input and would
be happy to meet with you so that we can come to a better understanding.

After discussions with State Department officials, track maintenance personnel, and
representatives of the various motorsports groups using the property April 15-17, here are
a few things I found out.

On Friday afternoon, 15 April 2011, the State Department was conducting exercises on
their leased property adjacent to the Interim Training Facility. Their response to my
inquiry was, “The SNOE (Security in Nontraditional Operating Environments) course
instructors used airburst pyrotechnics to create realism in simulated attacks. Since this
may have caused some disturbance the State Department is reviewing the use of
pyrotechnics for all training exercises.” Officials have indicated, “They will do
everything in their power to cause a minimum inconvenience to neighbors with a
minimum impact on training.”

Also be assured that the small proposed State Department project will be two classroom
buildings and should not increase the noise level on our property. One building will
contain one large classroom for medical training and the other building will hold two
classrooms to instruct Foreign Service personnel being posted to Iraq.

On Saturday and Sunday, 16 and 17 April 2011, regarding un-muffled vehicles on the
skid pad close to your home; the expansion you cited was in regard to the Shenandoah
Circuit built in 2002. The skid pad in question was built as part of the Summit Point
Circuit complex twenty-five years ago and has been used occasionally by high
performance driving groups since it was built. Also, since it rained continuously on
Saturday the 16", the skid pad was wet all day. On Sunday, according to the group
leasing the track, “the water was turned on several times during the day to keep it wet.”

PO Box 190, Summit Point, WV 25446
304-725-8444 » 304-725-6512 * Fax 304-728-7124
www.summitpoint-raceway.com * www.bsr-inc.com * e-mail = office @bsr-inc.com



Finally, your report that un-muffled cars were on track on the Jefferson Circuit at 7:15am was in
actuality the Woodbridge Kart Club that started their first session at 7:40am on the Shenandoah
Circuit. The group was unable to run on Saturday due to the torrential rains, so started just after
their normal start time of 7:30. Summit Points self-imposed quiet time for no un-muffled cars on
track is 7:00 pm to 7 am, but most groups start after 8 am and end well before 7 pm.

Our records show on Saturday and Sunday, there were no cars on track before 8:15 and 8:30 am,
respectively, on the Summit Point Circuit. On the Jefferson Circuit there were no cars on track
before 9 am both days. I'd also like to politely correct the assumption that the Jefferson Circuit
is restricted to muffled school cars. The restriction on the Jefferson Circuit is limited to schools
and occasionally a high performance school is conducted on that circuit.

As you know we are installing a sound monitoring system, per your suggestion, that will
continuously record sound levels on the Summit Point Circuit. We have been working with the
sanctioning bodies that use the various tracks to reduce sound. We will continue to stress an
awareness to reduce sound to our many users, and the track management will be more diligent in
monitoring start times and noise levels of both racing and school events.

Once again, I look forward to our meeting to discuss this further.

Sincerely,

Barbara Scott
President

Summit Point Raceway

Cc:  Jefferson County Commission
Jefferson County Planning Commission
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April 25, 2011

Martin Burk
342 Turn One Drive
Summit Point, WV 25446

Dear Martin,

Summit Point Raceway has always tried to be a good neighbor and as a neighbor we
would like to work with you and Connie to resolve any issues you have. You bought
your home over ten years ago next to the end of turn one knowing that there would be
motorsports going on here most weekends from March through November, and training
nearly every day. You welcomed the chance to be close to the sport you love. You also
enjoyed the proximity to both Summit Point Raceway and the State Department’s Interim
Training Facility (ITF) during the time you worked for the raceway or the ITF.

Summit Point has not changed the policy of racing time or types of vehicles that use the
facility. Whatever construction we have done we have added vegetative buffer above and
beyond that required by the county. We have an ongoing sound buffer planting program
and will be happy to explore the possibility of adding even more vegetative buffer where
our properties abut.

I'love trees, and the last thing I would permit on this property is “clear-cutting.” Over the
winter some trees were removed to make the inside of turn three safer. Turn three is just
about in the middle of our 700-acre property and since there is plenty of forest on either
side of that safety improvement, there is little chance the sound will change. We will
monitor to see if there is any increased decibel level at our boundaries.

The milling and paving that took place on the Summit Point Circuit last Wednesday and
Thursday was done by the paving company that “repaired” our corners last year. As a
racer, I'm sure you know that the turns in question were starting to unravel and had a
buckled surface. Hopefully, their re-pave will solve the problem for many years.

As far as the machinery used: The milling machine was only used on Wednesday, not

Thursday, as it was needed on a job elsewhere on Thursday. The paving, mix transfer,

and roller machinery, used Thursday, are all standard paving equipment used on county

and state roads in every state. We had a consultant on the job, Robert Harrington, who
PO Box 190, Summit Point, WV 25446

304-725-8444 « 304-725-6512 e Fax 304-728-7124
www.summitpoint-raceway.com * www.bsr-inc.com ¢ e-mail = office @bsr-inc.com



said in a phone call to me today. “I’ve been in the paving and paving consulting business for
thirty years. This same equipment has been used in cities, near homes and businesses with no ill
effect.”

Martin, why don’t you come over and have a chat instead of engaging in this letter writing
campaign? I’m available any day next week.

Look forward to seeing you.

Sincerely,

Loribaca sJoatt=

Barbara Scott

President

Summit Point Raceway/BSR
Manager

SPARC, LLC

Cc:  Jefferson County Commission
Jefferson County Planning Commission



Jefferson County, West Virginia

Department of Planning & Zoning
116 East Washington Street; 2" Floor
P.O. Box 338
Charles Town, West Virginia 25414
Phone: (304) 728-3228
Email:planningdepartment@jeffersoncountywv.org Fax:  (304) 728-8126

March 25, 2011

PRE-PROPOSAL CONFERENCE MEMORANDUM

MEETING DATE: Wednesday, March 9, 2011 @ 11:00 a.m.
OWNER/CONTACT: Robert S. and Amy R. Leonard aleonard@bowlesrice.com
Mailing Address: 5187 Scrabble Road; Shepherdstown, West Virginia 25443
Phone Number: (304) 876-9309 / (304) 264-4235 (Amy/work)

Physical Address: Brookstone Ridge Subdivision

PROPOSED PROJECT: RESIDENTIAL MINOR SUBDIVISON

TAX DISTRICT: Shepherdstown — 09 / MAP: 2 / PARCEL(S): 7
ZONING DISTICT: RURAL

INDIVIDUAL PARCELS: Lots 1-6 = 24 (+/-) Acres; Lot 7 Residue = 69.46 Acres
TOTAL PARCEL SIZE: 108 Acres

MEETING DESCRIPTION:

e Need to declare density as required in the RURAL District.

e The meeting attendees included Zoning Administrator, Steve Barney; County Planner, Seth Rivard,
County Engineer, Jonathan Saunders; and Owners, Robert and Amy Leonard.

e Overview: The proposed project consists of either merging all lots back into the original 98 Acre parcel,

and determining what minor subdivision options are available for said parcel; or, “tolling” the Bond for

the subdivision improvements.

Tentative site capacity calculations.

Potential environmental constraints and mitigation measures as required by Zoning Ordinance, Art. 4.

Anticipated Time-Frame and Deadlines.

Additional relevant information to be considered: #06-37. Lots 1-6 approved May 21, 2008; three (3)

Family Transfer Lots, identified as Lots 8, 9 & 10 were approved in December 2008. Remaining

Residue Lot 7 = 69.46 Acres. No infrastructure or construction has commenced on project to date.

e FEES: Upon submission, all applicable Site Plan and Building Permit fees, as required by the
Engineering Department.

e Application Fee: Currently under review and may be subject to change.

e Payment(s): None Received

COMMENTS

The Owners have the option of merging all lots, then seeking re-approval of the Parent-to-Child lots as a Minor
Plat. Another option is to “toll” the Bond for the development. The Owners can post a $10,000 Bond with the
County and agree to a “sunset provision”. This provision provides that the lots shall be un-platted and merged

if the Owner fails to request the Bond and Surety within four years. It also stipulates that the Owner’s $10,000



Bond would be forfeited at that time. No building permit will be issued during the “tolling” period and the lots
are restricted from being sold.

If the Owners seek to merge and re-subdivide the lots:

Minor Plat process is restricted to five lots. There are no required construction standards concerning
infrastructure for a Minor Plat.

Parent-to-Child Lots are exempt from density. Otherwise, density is 1 lot per 15 acres or 1 lot per

10 acres (cluster).

No Bonding required for a Minor Subdivision.

If lots front on a Right-of-Way, there must be a dimension of 50" with sufficient area dedicated for this
purpose, if necessary. Lots located on a Right-of-Way must also have 200 frontage.

Five-year property sale restriction on Parent-to-Child lots.

Additional information to consider includes:

The farmhouse could be located on a separate lot if said lot has sufficient buildable area outside the
floodplain. The County’s Floodplain Administrator should be consulted regarding use of the existing
structure.

There is only one access to an existing road in a Major Subdivision.

There is a 40,000 sg. ft. minimum lot size requirement for a Parent-to-Child lot in the Rural Zoning
District.

A lot boundary adjustment with the adjacent 10-acre parcel is another option to consider for achieving
access to the existing road.

FINDING: The Minor Subdivision proposal discussed during the meeting appears to

satisfy the Subdivision and Land Development Regulation requirements.

EFFECT OF FINDING: The Applicant may proceed with the engineering of the proposed Minor

SB/clc

Subdivision. However, because the discussion of the proposed Minor Plat
was general in nature, staff recommends that the Applicants schedule
another PPC Meeting prior to the submittal of a Minor Plat. Upon receipt
of the required material, the Department of Planning and Zoning will
process said Minor Subdivision within the time line requisites stated in the
Subdivision Regulations.

Sincerely,

Steve Barney
Zoning Administrator

cc: Engineering and Building Permit Department



Jefferson County, West Virginia

Department of Planning & Zoning
116 East Washington Street; 2" Floor
P.O. Box 338
Charles Town, West Virginia 25414
Phone: (304) 728-3228

Email:planningdepartment@jeffersoncountywv.org Fax:  (304) 728-8126

April 12, 2011

PRE-PROPOSAL CONFERENCE MEMORANDUM

MEETING DATE: Wednesday, March 23, 2011 @ 2:00 p.m.
CONTACT: Roger E. Harris, LS, PS

MAILING ADDRESS: 56 Coach Court; Harpers Ferry, West Virginia 25425
PHONE NUMBER: (304) 725-8993 rogerharrisls@frontier.com
OWNER: Roy and Janet Fry

PHYSICAL ADDRESS: 649 Willingham Road

PROPOSED PROJECT: MINOR RESIDENTIAL SUBDIVISION

TAX DISTRICT: Middleway — 07 / MAP: 16 / PARCEL: 2.8
DEED BOOK: 806 PAGE: 748

ZONING DISTICT: RURAL

INDIVIDUAL PARCELS:
TOTAL PARCEL SIZE: 12.50 Acres

MEETING DESCRIPTION:

Need to declare density as required in the RURAL District.

The meeting attendees included Zoning Administrator, Steve Barney; County Planner, Seth Rivard;
County Engineer, Jonathan Saunders; and Consultant, Roger Harris.

Overview: The proposed project consists of creating a five acre parcel in the rear third section of the
property with remaining Residue.

Tentative site capacity calculations.

Potential environmental constraints and mitigation measures as required by Zoning Ordinance, Art. 4.
Anticipated Time-Frame and Deadlines.

Additional relevant information to be considered: Deed of Subdivision provided.

Because the existing access easement already serves more than five lots, a 50” access off Willingham
Road is required to serve rear lot. Said access shall be located 50 off property line.

A Plat Note must be added to limit access to Willingham only, unless Paddock (Pifer) is upgraded to a
County grade road.

FEES: Upon submission, all applicable Site Plan and Building Permit fees, as required by the
Engineering Department.

Application Fee: Currently under review and may be subject to change.

Payment(s): None Received




FINDING: The Minor Subdivision Concept Plan appears to satisfy the Subdivision
and Land Development Regulation requirements.

EFFECT OF FINDING: The Applicant may proceed with the engineering of the proposed Minor
Subdivision. Upon receipt of the required material, the Department of
Planning and Zoning will process said Minor Subdivision within the time
line requisites stated in the Subdivision Regulations.

Sincerely,

Seth A. Rivard
County Planner

SR /clc
cc: Engineering and Building Permit Department



Jefferson County, West Virginia

Department of Planning & Zoning
116 East Washington Street; 2" Floor
P.O. Box 338
Charles Town, West Virginia 25414
Phone: (304) 728-3228

Email:planningdepartment@jeffersoncountywv.org Fax:  (304) 728-8126

April 12, 2011

PRE-PROPOSAL CONFERENCE MEMORANDUM

MEETING DATE: Wednesday, March 23, 2011 @ 1:00 p.m.

CONTACT: Peter Kubic (for Nelson Vanquez)

MAILING ADDRESS: 241 Edmond Road; Kearneysville, West Virginia 25430
PHONE NUMBER: (304) 728-4384 kubicconstr@aol.com
PROPERTY OWNER: Donnie Fargo

PHYSICAL ADDRESS: Lone Oak Subdivision — Lot 2

PROPOSED PROJECT: MINOR RESIDENTIAL SUBDIVISION

PARENT-TO-CHILD TRANSFER

TAX DISTRICT: Charles Town — 02 / MAP: 7/ PARCEL: 8.23
DEED BOOK: 827 PAGE: 530

ZONING DISTICT: RURAL

INDIVIDUAL PARCELS:
TOTAL PARCEL SIZE: 2 Acres

MEETING DESCRIPTION:

Need to declare density as required in the RURAL District.

Approval of access may be mandated by the HOA but is not a County requirement.

The meeting attendees included Zoning Administrator, Steve Barney; County Planner, Seth Rivard;
County Engineer, Jonathan Saunders; and Consultant, Peter Kubic and Nelson Vanquez.

Overview: The proposed project consists of creating a one-acre parcel for conveyance to Mr. Fargo’s
daughter in a Parent-to-Child transfer. Said transfer includes a five-year restriction on the sale of the
new lot.

Tentative site capacity calculations.

Potential environmental constraints and mitigation measures as required by Zoning Ordinance, Art. 4.
Anticipated Time-Frame and Deadlines.

Additional relevant information to be considered: None Known.

Minimum lot size is 40,000 sq. ft.

A lot line adjustment cannot be undertaken for the purpose of accumulating sufficient lot area to
subdivide a new lot. However, a lot line adjustment could take place after subdivision.

Regarding access: The Lone Oak Subdivision prohibits the subject lot from accessing Leetown
Road. As Lone Oak Road is considered a right-of-way, the proposed lot may access this road if the lot
has 200’ of frontage, per Sec. 20.201(A)(2). Additional right-of-way dedication may be required. Joint-
access driveway is an option.



e A 50’ access easement is required unless 200’ frontage along the road right-of-way is 50°. Since only 40’
currently exists, a 10’ dedication along the entire frontage of the parcel is required to achieve said 50’
access easement.

e Itis recommended that the HOA be contacted prior to subdividing.

e FEES: Upon submission, all applicable Site Plan and Building Permit fees, as required by the
Engineering Department.

e Application Fee: Currently under review and may be subject to change.

e Payment(s): None Received

FINDING: The Minor Subdivision Concept Plan appears to satisfy the Subdivision
and Land Development Regulation requirements.

EFFECT OF FINDING: The Applicant may proceed with the engineering of the proposed Minor
Subdivision. Upon receipt of the required material, the Department of
Planning and Zoning will process said Minor Subdivision within the time
line requisites stated in the Subdivision Regulations.

Sincerely,

Seth A. Rivard
County Planner

SR/clc
cc: Engineering and Building Permit Department



Jefferson County, West Virginia

Department of Planning & Zoning
116 East Washington Street; 2" Floor
P.O. Box 338
Charles Town, West Virginia 25414
Phone: (304) 728-3228

Email:planningdepartment@jeffersoncountywv.org Fax:  (304) 728-8126

April 13, 2011

PRE-PROPOSAL CONFERENCE MEMORANDUM

MEETING DATE: FEBRUARY 23, 2011 @ 10:00 a.m.

CONTACT NAME: Peter Lorenzen

Mailing Address: P.O. Box 316 — Summit Point, West Virginia 25446
Phone Number: (304) 728-6093

Property Owner: Julie Blikenstaff

Physical Address: Route 1, Box 1001 — Summit Point, West Virginia 25446

PROPOSED PROJECT: RESIDENTIAL MINOR SUBDIVISON

TAX DISTRICT: MIDDLEWAY - 06 / MAP: 1/PARCEL: 3

ZONING DISTICT: RURAL

INDIVIDUAL PARCELS: Lot#1: 1.54 Acres/ Lot #2: 3.10 Acres / Remaining Residue: 166.75 Acres
TOTAL PARCEL SIZE: 171.39 Acres

MEETING DESCRIPTION:

Need to declare density as required in the Rural District.

The meeting attendees included Zoning Administrator, Steve Barney; County Planner, Seth Rivard;
County Engineer, Jonathan Saunders; Consultant, Pete Lorenzen and Mr. Blikenstaff.

Overview: The proposed project consists of creating a Three (3) Lot Minor Subdivision to include Two
Lots and a Residue.

Tentative site capacity calculations.

Potential environmental constraints and mitigation measures as required by Zoning Ordinance, Art. 4.
Anticipated Time-Frame and Deadlines.

Additional relevant information to be considered: File #05-12; File #95-32 / Re: Transfer of
development rights associated with Shirley Estates Subdivision.

FEES: Upon submission, all applicable Site Plan and Building Permit fees, as required by the
Engineering Department.

Application Fee: Currently under review and may be subject to change.

Payment(s): None Received




COMMENTS:

e Two development rights currently exist on the Residue parcel as documented in File #05-12. Following
the proposed creation of two lots and a Residue parcel, no development rights will remain. A note to
this effect must be placed on the Plat per Appendix A, Sec. 1.3A(31).

The existing easement must be widened to 50° along the frontage of the lots.

Health Department approval for well and septic is required.

West Virginia Department of Highways entrance permit is required.

Rural District setbacks apply: 40” front / 15” side / 50” rear. Applicant has the option to use 15’ side
yard setback for corner lot on side fronting an access easement serving five or fewer lots.

e Add note to Final Plat as required by Addressing Division.

FINDING: The Minor Subdivision concept plan appears to satisfy the Subdivision
and Land Development Regulation requirements.

EFFECT OF FINDING: The Applicant may proceed with the engineering of the proposed Minor
Subdivision. Upon receipt of the required material, the Department of
Planning and Zoning will process said Minor Subdivision within the time
line requisites stated in the Subdivision Regulations.

Sincerely,

Steve Barney
Zoning Administrator

SB/clc
cc: Engineering and Building Permit Department



Jefferson County, West Virginia

Department of Planning & Zoning
116 East Washington Street; 2" Floor
P.O. Box 338
Charles Town, West Virginia 25414
Phone: (304) 728-3228

Email:planningdepartment@jeffersoncountywv.org Fax:  (304) 728-8126

April 8, 2011

PRE-PROPOSAL CONFERENCE MEMORANDUM

MEETING DATE: Wednesday, March 23, 2011 @ 3:00 p.m.

APPLICANT / CONTACT NAME: Scott Bearup papabear-64@hotmail.com

Address: 166 Lamonte Drive; Harpers Ferry, West Virginia 25425

Phone Number: (517) 525-2079

Property Owner: Shannondale, Inc.

Physical Address: 2128 Mission Road; Harpers Ferry, West Virginia 25425

PROPOSED PROJECT: NON-RESIDENTIAL MINOR SITE DEVELOPMENT
DISTRICT: Kabletown — 06 / MAP: 6 / PARCEL: 4

ZONING DISTICT: Rural

TOTAL PARCEL SIZE: 15.487 Acres

MEETING DESCRIPTION:

The meeting attendees included Zoning Administrator, Steve Barney; County Planner, Seth Rivard;
County Engineer, Jonathan Saunders; County Compliance Officer, Mason Carter; County Building
Inspector, Mike Monaghan; GIS Technician, Jessica Gormont; Applicants, Scott Bearup and

Michelle Black.

Overview: The proposed project consists of creating a primitive campground comprised of
approximately one hundred fifty (150) 25°x60’ sites. An existing administrative building will house an
office.

Potential environmental constraints and mitigation measures as required by Zoning Ordinance.
Anticipated Time-Frame and Deadlines.

Additional relevant information to consider includes: The property was surveyed in 1995 by Ed Johnson
(PB#13/PG#42). Said parcel was part of a 4-5,000 acre area in the 1950’s. There are two existing
buildings situated on property, totaling approximately 1,100 sq. ft. The first structure is a pre-
Revolutionary building that was expanded during the Civil War. The other is a former Iron Forge, also
dated prior to the Revolutionary War, that was originally used in the construction of Harpers Ferry and
its ammunition factory.

FEES: Upon submission, all applicable Site Plan and Building Permit fees, as required by the
Engineering Department.

Payment(s): None Received




COMMENTS:

As with any significant real estate transaction, staff recommends that the Applicants consider consulting with
a real estate attorney prior to purchasing a property. Staff’s understanding of the Applicants’ proposal is as
follows: a campground with 147 primitive sites, including a central paddock for horses from the Charles Town
racetrack. An office for the campground would be located in the existing building on the site (per the
Applicant, the building has been used as an office since 1950) and the campground operator(s) would also
reside in this building to reduce permanent campers. Campground tenants would be required to relocate to a
different site every two weeks.

To establish a campground on the property identified by the Applicants, the following steps will be necessary:
1) Land use approval

2) Preliminary approval from other agencies
3) Site plan approval

4) Engineering Department inspection of improvements

1. Land use approval

As discussed at the meeting, a campground is not a principal permitted use in the Rural District. Staff has
determined that conversion of the existing land use on the property to a campground will not qualify as a
change of nonconforming use, for the following reasons:

e The office land use that the Applicant has identified as taking place on the property is currently limited
to the building on the site. A change in nonconforming use is limited to an increase of 35% of the
physical area where the use is taking place. This would allow only a very small portion of the property
to be converted to a campground use, rather than the conversion of the entire site, as the Applicant has
requested.

e The Zoning Ordinance provides staff limited authority to administratively approve only nonconforming
use changes between land uses that are similar in nature. An office and a campground are not
sufficiently similar to allow an administrative change in nonconforming use. Such a change would
require Board of Zoning Appeals approval; however, as noted above, only a small portion of the site
could be converted to a different nonconforming use.

To achieve permitted-use status for a campground land use, successful processing of Conditional Use

Permit application (pursuant to Article 6 and Article 7 of the Zoning Ordinance) would be necessary.
The Conditional Use Permit process requires at least three months and entails the following steps:

e Applicant submittal of a full Conditional Use Permit application including all items listed in Section 7.4

e Staff evaluation of the application per the Development Review System, including an evaluation of soils
and amenities as described in Article 6 of the Zoning Ordinance

e Determination of LESA score (a score below 60 points advances the application to a Neighborhood
Compatibility Meeting)

e Neighborhood Compatibility Meeting



e Board of Zoning Appeals public meeting and vote on the CUP application

e Staff issuance of the CUP

2. Preliminary Approval from Other Agencies

If the Applicant successfully attains a Conditional Use Permit, documentation of (at minimum) preliminary
approval from the following other agencies will be required for site plan submittal. The Applicant may
want to initiate obtaining these approvals during the Conditional Use Permit process:

e Jefferson County Health Department (water and septic)
e West Virginia Health Department (if needed)
e West Virginia Division of Highways (entrance permit)

e Department of Environmental Protection (alternative wastewater treatment)

In addition, the Applicant should seek a floodplain delineation from the Department of Engineering, and/or
a base flood elevation determination from a surveyor or engineer.

3. Site Plan Approval

Approval of a site plan, prepared by a civil engineer, will be required prior to issuance of permits.

A full site plan would be required. In addition to the standard site plan requirements of the Subdivision and
Land Development Regulations, a campground must also comply with the minimum requirements of
Section 7.3, Appendix B. Please note that among other requirements, Section 7.3D requires, at minimum,
“water and sewerage facilities provided at convenient comfort stations as determined by the Planning
Commission.”

Stormwater management will be required. However, the use of Low-Impact Development stormwater
management techniques may be an option, depending on the slope of the site.

The plan may be processed as a minor site plan (reviewed administratively) if it meets the criteria of Sec.
20.203 of the Subdivision and Land Development Regulations.

Approvals from all relevant agencies listed above will be required prior to the Planning, Zoning and
Engineering Departments’ approval of a site plan. In addition, all site improvements must be bonded.

4. Engineering Department inspection of improvements

The Engineering Department must inspect and approve all improvements (driveway, stormwater
management, parking, etc) prior to release of bonding and approval for use of the site.

Other factors to be aware of include the following:
e A portion of the property lies in the floodplain. No new structures (buildings, campers, etc) or work
(grading, removal of trees, etc.) within the Floodplain. Please refer to Jefferson County Floodplain
Ordinance for permitted work options in a Floodplain.

e If the proposed use of the existing office building is considered a change of use per the adopted Building
Code, all relevant standards must be met. Some flexibility is provided for historic properties. If both



residential and commercial uses are combined in the existing office building, it may be considered a
live/work structure if the building and use meet the technical requirement of Section 419 of the adopted
version of the International Building Code.

e Asa proposed commercial land use located within 1000 feet of the Shenandoah River, section 22.504
(Protection of Resources) may apply.

e Offsite signage would require a variance from the Board of Zoning Appeals.

FINDING: Per Section 4.10 of the Zoning Ordinance, the ILP Ordinance, and current
Subdivision Regulations, the proposed plan concept will require approval
of a Conditional Use Permit in addition to a Full Site Plan submission, and
may comply with the processing conditions for Minor Site Development.

EFFECT OF FINDING: The processing of a Conditional Use Permit and Site Plan are required.
Building Permits must also be obtained, prior to the start of construction,
and appropriate approvals from all Local, State and Federal Agencies, are
necessary for the issuance of a Zoning Certificate. Contact the Jefferson
County Addressing Department for additional processing information.

Sincerely,

Steve Barney
Zoning Administrator

SB/ clc
cc: Engineering and Building Permit Department



Jefferson County, West Virginia

Department of Planning & Zoning
116 East Washington Street; 2" Floor
P.O. Box 338
Charles Town, West Virginia 25414
Phone: (304) 728-3228

Email:planningdepartment@jeffersoncountywv.org Fax:  (304) 728-8126

April 15, 2011

PRE-PROPOSAL CONFERENCE MEMORANDUM

MEETING DATE: Wednesday, April 6, 2011 @ 3:00 p.m.

APPLICANT / OWNER NAME: Eric and Anna Sokel

ADDRESS: 164 Alstadt’s Hill Road; Harpers Ferry, West Virginia 25425
PHONE NUMBER: (304) 535-2527 / EAS2RIVERS@aol.com

PHYSICAL ADDRESS: Same

PROPOSED PROJECT: NON-RESIDENTIAL MINOR SITE DEVELOPMENT

DISTRICT: Harpers Ferry — 04 / MAP: 9-2 / PARCEL.: 60
DEED BOOK: 154 / PAGE: 228

ZONING DISTICT: Residential-Light Industrial-Commercial
TOTAL PARCEL SIZE: 1.25 Acres

MEETING DESCRIPTION:

The meeting attendees included Zoning Administrator, Steve Barney; County Planner, Seth Rivard,
County Engineer, Jonathan Saunders; County Inspector, Mike Monaghan; and Owner, Eric Sokel.
Overview: The proposed project consists of opening an annual Seasonal Use Food Stand, primarily
during weekends from May-October (approximately six months), to correspond with the 340 Flea
Market operation time-frame.

Potential environmental constraints and mitigation measures as required by Zoning Ordinance.
Anticipated Time-Frame and Deadlines.

Additional relevant information to consider includes: Property was Platted by J. James Skinner on
May 29, 1941. Chain of Ownership: (pre 1941) Hardy / 1941- Everhart / (?) James / 1951- D*Angelo /
2000 — Sokel.

Will need to contact the Health Department.

Parking: Four (4) paved spaces required - three for business, one for the residence. Of these, one space
must be handicap van accessible.

Structure, parking setbacks, and distance requirements must be met.

Electrical inspection may be necessary.

Proposed aluminum tent may require a fire resistant top.

Site Plan, designed by Certified WV Civil Engineer, is required.

Site Plan to include Stormwater.

FEES: Upon submission, all applicable Site Plan and Building Permit fees, as required by the
Engineering Department.

Payment(s): None Received




FINDING:

EFFECT OF FINDING:

SB/ SR/ clc
cc: Engineering and Building Permit Department

Per Section 4.10 of the Zoning Ordinance, the ILP Ordinance, and current
Subdivision Regulations, the proposed plan concept will require a Limited
Site Plan submission, and may comply with the processing conditions for

Minor Site Development.

The processing of a Site Plan is required. Building Permits must also be
obtained, prior to the start of construction, and appropriate approvals from
all Local, State and Federal Agencies, are necessary for the issuance of a
Zoning Certificate. Contact the Jefferson County Addressing Department
for additional processing information.

Sincerely,

Seth A. Rivard
County Planner





