
Jefferson County 

Board of Zoning Appeals 

Thursday, January 28, 2016, 2:00 p.m. 

 

Dept of Planning & Zoning, 116 E. Washington St., P.O. Box Charles Town, WV 25414  Phone: 304-728-3228  Fax: 304-728-8126 

www.jeffersoncountywv.org 

 

The Jefferson County Board of Zoning Appeals will meet in the Charles Town Library Conference Room 

located at 200 East Washington Street, at the side entrance on Samuel Street, in Charles Town, West Virginia.  

Unless otherwise noted, all requests are pursuant to the Zoning & Land Development Ordinance. 

1. Approval of the minutes from the December 10, 2015 meeting. 

 

2. Swearing in of members of the public intending to provide testimony. 

 

3. Variance request from Section 8.2 to reduce the distance requirement for barns from the 75’ to 47’. 

Applicant: Jessica Howard. Owner: Joann Conte. Location: 148 David Court, Kearneysville.  

District: 07; Map: 8; Parcel: 2; Size: 3 ac; Zone: R; File: ZV16-01. 

 

4. Variance request from Section 4.11A.2, 4.11E and Appendix B to remove the side and rear landscape/ 

screening buffer for a private commercial warehouse/garage.  Owner: Daniel McGinn. Location:  

Burr Business Park, Lot 11, Northeast corner of Clendening Dr. & James Burr Blvd., Kearneysville, WV. 

District: 02; Map: 1; Parcel: 111; Size: 1.75 ac; Zone: R; File: ZV16-02. 

 
5. Director’s Report. 

a) Monthly Zoning Certificate Activity Report 

 

6. Legal Update. 

a) William Neufeld Pending Litigation CA #14-C-394 

b) Shenandoah Air Conditioning & Heating Inc. Pending Litigation CA #15-P-73 

c) Whistling Farms Bed & Breakfast Litigation CA # 15-C-209 (possible executive session) 

 

7. Discussion with possible deliberative session and signing of draft findings/decisions. 

Meeting Date: 12/10/15 meetings.  (see agenda for full item description) 

a) An Appeal of the Acting Zoning Administrator’s determination to enforce a 2013 Memorandum, 

which restricted shipping containers from being used as residential accessory structures.  

Appellant: Brian Billey. File: AP15-03. 

b) Variance from Section 9.7 and Appendix A to reduce the front setback on S. Church St. from 20’  

to 7’ for a 12’x15’ breezeway, a 25’ x 28’ attached garage with a 5’ x 25’ attached porch.  

Owner: Elena Mestre and Eric Hyman. File: ZV15-29. 
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Item #3 The applicant’s variance request from Section 8.2 is to reduce the side setback from 75’ to 47’. 

The applicant is proposing the construction of a Barn which requires a 75’ setback from all 

property lines. 

 

APPLICANT: Jessica Howard 

OWNER: Joann Conte 

DEVELOPER: Jessica Howard – Contract Purchaser 

CONSULTANT: N/A 

PROPERTY LOCATION: Lot 8 (Residue Parcel) 148 David Court, Kearneysville, WV 

LEGAL DESCRIPTION & 

ZONING DISTRICT:  

District: 07; Map: 8 Parcel: 2; Zone: Rural; Size: 3 ac 

 

SURROUNDING 

PROPERTIES: 

Zoning Map Designation: 

North: R   South:  R 

East: R   West: R 

PRIOR CASES: 

Sunset Ridge Subdivision (PC File #00-19) 

Recorded: November 9, 2000 

*See below for additional parcel history. 

VARIANCE(S): None 

APPROVED ACTIVITY: Single Family Residential 
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RELEVANT INFORMATION: 

1. Overview of Request 

The variance request from Section 8.2 is to reduce the side setback from 75’ to 47’ to allow for the 

construction of a barn in a location on the subject parcel that the applicant deems suitable.  

 

2. Previous Case History 

The Sunset Ridge Subdivision consists of eight (8) single family lots.  The subdivision was recorded on 

November 9, 2000 in the County Courthouse.  A lot line adjustment was approved by the Department 

on June 11, 2013, which reduced the size of Lot 8-Residue, the subject parcel, from 47.39 to 3.0 acres. 

Original Subdivision    Lot Line Adjustment 

 

 

 

3. Applicant’s Justification of Request 

In the attached application submitted for the variance request the applicant provided a response to 

the following four criteria for a variance:  

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 

owners or residents. 

b) Arises from special conditions or attributes which pertain to the property for which a variance 

is sought and which were not created by the person seeking the variance. 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 

substantial justice done. 
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4. Staff Evaluation of Request 

a. Purpose of ordinance requirements 

The purpose of the distance requirement found in Section 8.2 Barns and Feeding Pens, set at 

seventy-five (75) feet from a residential district, a lot with a residential use, a church, a school,  

or an institution for human care, is to reduce the impact that an agricultural land use involving 

livestock might have on an adjacent property; to allow for reasonable distance between 

agricultural activities and residential land uses; and to maintain adequate separation between 

structures for fire prevention purposes.  

b. Unique characteristics of property 

The applicant’s property is located in western 

Jefferson County on a residential cul-de-sac, 

off of the Leetown Road, just north of the 

unincorporated community of Leetown. The 

property is located in a rural area with a 

number of large rural residential lots in the 

vicinity. The shape of the parcel is irregular, 

with the area that fronts on David Court’s cul-

de-sac being narrow, but the property’s area 

spreads and expands widely towards the rear 

property line. The property line on the right 

side of the parcel makes an abrupt directional 

shift in a manner similar to an acute angle 

towards an existing tree line. The upper right 

property line further diagonally bisects the 

aforementioned tree line until it ends at the shared property boundary with its vacant abutting 

parcel to the right. The subject parcel is the Residue of this major subdivision. The proposed 

location of the barn is further limited by the location of the septic drain field and the fact that 

the property contains a stormwater area for Sunset Ridge Subdivision. 

c. Character of area 

The residential character of this small 

subdivision is in contrast to the high levels 

of agricultural activity that occur in the 

general vicinity towards the rear of the 

property. This property is located off of 

Leetown Road/Route 480, in the Middleway 

Tax District. The Zoning classification for 

this area is Rural. The lots in Sunset Ridge 

Subdivision are all over 3 acres in size. This 

creates a natural unscreened buffer between 

the applicant’s parcel and the surrounding 

parcels, including the adjacent property 

closest to the proposed barn location. 
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d. Impact on adjacent properties 

The applicant is looking for a property on which they can live and a barn to allow greater 

access in caring for their horses and to have the structure provide enough space to house their 

animals, as well as provide ample space for storage of feed and other supplies. As depicted on 

the applicant’s sketch, the proposed location of the barn 47’ from the adjoining lot necessitates 

a variance from the required 75’ setback along the eastern property line only. The barn meets 

required setbacks in all other directions. Because of the limited nature of the proposed 

activities that would be occurring and the distance (roughly 350’) from the proposed location 

of the barn in relation to the closest residential neighbor’s home (who has given their approval 

to the applicant of the barn’s location), the impact on adjacent property does not seem to cause 

any undue burden on the neighbors or significantly impair their neighbor’s peaceful enjoyment. 

 

e. Feasibility of complying with the ordinance by other means 

The feasibility of compliance with the ordinance by other means is limited by the spatial layout 

of the property, the accompanying property lines, and the infrastructure that services the house 

on the property. The parcel has a large septic reserve area in the Northwest corner and due to 

its size and location, as well as stormwater area and the location of the house in relation to the 

rear property line; there are limited choices for locating the barn. Additionally, the property’s 

dog-leg along the eastern property line creates obstacles to completely utilize the property as 

the way the applicant sees fit. The irregular shape of the parcel impacts the options for a barn 

construction site as depicted in the graphics in this staff report.  

 

5. Conditions of Approval 

Should the Board choose to approve this request, possible conditions of approval include: 

a) If approved, this variance only allows for the reduction in setback distance for barns from  

75’ to 47’ to accommodate the construction of one barn on the subject parcel. 

 

SECTION OF ORDINANCE TO BE CONSIDERED: 

Section 8.2 Barns and Feeding Pens23 
 

Barns and feeding pens must be set back a minimum of 75’ from a residential district, a lot with a 

residential use, a church, a school, or an institution for human care.  

Northern Parcel – Good Shepherd 
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Item #4 Variance request from Sections 4.11.A.2 & 4.11.E, and Appendix B to remove the side and rear 

(landscaped/screened) buffers for a commercial development.  The proposed use is a private 

warehouse/garage. 

 

APPLICANT: Jason Gerhart, Gordon  

OWNER: Daniel McGinn 

DEVELOPER: Daniel McGinn 

CONSULTANT: Gordon 

PROPERTY LOCATION: 
Burr Business Park, Lot 11; 

Northeast corner of Clendening Dr. & James Burr Blvd., Kearneysville, WV 

LEGAL DESCRIPTION & 

ZONING DISTRICT:  

District: 02; Map: 1; Parcel: 11; Zone: IC; Size: 1.75 ac 

 
  

SURROUNDING 

PROPERTIES: 

Zoning Map Designation: 

North: IC   South:  IC 

East: IC   West: IC 

PRIOR CASES:  

VARIANCE(S): 
01/24/06: PC approved variance to waive the required sidewalks, curbs and 

gutters in the Burr Business Park (Lots 1-44) 

APPROVED ACTIVITY: Approved Industrial Park (PC File #04-38) 

PROPOSED ACTIVITY: Construction of a Private Warehouse / Garage 
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RELEVANT INFORMATION: 

1. Overview of Request 

Variance is requested from Sections 4.11.A.2, 4.11.E, 

and Appendix B – Nonresidential Site Development 

Standards to remove the side and rear landscaping 

requirements while processing a Site Plan for Lot 11 in 

the Burr Business Park.  

2. Previous Case History 

The subject property is located in the Burr Industrial 

Park (PC File #04-38), which was recorded in the 

County Courthouse on December 18, 2007. This section 

of the industrial park (Lots 1 – 44) received a variance 

from the Planning Commission from installing road 

curbs, gutters, and sidewalks. A lot line adjustment for 

this parcel was approved by the Department on 

November 5, 2015, which reduced the lot size from 

2.25 acres to 1.75 acres. 

 

3. Applicant’s Justification of Request 

In the attached application submitted for the variance request the applicant provided a response to 

the following four criteria for a variance:  

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 

owners or residents. 

b) Arises from special conditions or attributes which pertain to the property for which a variance 

is sought and which were not created by the person seeking the variance. 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 

substantial justice done. 

4. Staff Evaluation of Request 

a. Source and purpose of ordinance requirements 

Landscape buffers are typically included as a land development requirement in local Zoning 

Ordinances or Subdivision Regulations to absorb, lessen, or neutralize the impacts of one land 

use from another. Landscape buffers contribute by reducing the impact that a land use might 

cause to an adjacent property by serving as a barrier to visibility, airborne particles, glare or 

noise. Ordinances may differentiate between buffers which are screened or unscreened,  

based on the types of uses involved. 

In the Zoning Ordinance, the largest buffers relate to industrial uses. Historically, buffers 

between nonresidential and residential uses could either be screened or unscreened, but this 

provision was removed from the Ordinance as a part of amendments approved in 2014.  
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In this case, where a commercial development abuts another commercial development,  

Section 4.11A.2 applies, which states, “All commercial development adjacent to all other 

uses must maintain ten (10) foot side and rear yard landscape buffers.” These buffers lessen 

the mutual impacts between two adjacent commercial uses, including the visual impact of 

parking and outside storage. 

Section 4.11E states that all buffer yards shall “include a fence or a dense screen planting of 

trees, shrubs, or other plant materials or both, to the full length of the lot line to serve as a barrier 

to visibility, airborne particles, glare or noise” and that the required vegetative screening has to 

comply with the County’s standard details for various buffer distances.  

Additionally, an amendment to the Zoning Ordinance was processed in 2014 to reduce the 

requirements related to landscaping between commercial uses. The new Section 4.11E.1 states, 

“any development where a 10 foot side and/or rear yard vegetative landscaping buffer is required 

adjacent to proposed commercial uses and where no outdoor storage is being proposed or 

provided, the following standards shall be met....” (see below). Because this applicant indicates 

that there is no proposed outdoor storage, this provision of reduced landscaping could be 

utilized; however, they are requesting a full waiver of this requirement. 

While there have been numerous requests to be relieved of this development requirement over 

the years and the BZA has reviewed each on a case-by-case basis for consideration of approval 
as required by the Ordinance and state law.  

b. Unique characteristics of property 

The subject parcel is located within the Burr Business Park, at the corner of Clendening Dr. and 

James Burr Blvd, which is close proximity to WV Route 9. The location’s proximity to Route 9 

is a feature of the Business Park meant to attract businesses that need convenient access to local 

and regional transportation networks. The Burr Business Park is a master planned non-residential 

subdivision owned and developed by the Jefferson County Development Authority, with the 

intent of establishing a business park suitable for shovel-ready development parcels for Light 

Industrial and Commercial activities, as a means to incite and promote economic development in 

Jefferson County. All roads and stormwater facilities have been constructed during the initial 

phases of site development of the business park. The property fronts on Clendening Dr., which 

provides it with direct access to WV Route 8/Wiltshire Road. Because the subject Lot is a corner 

parcel, is has visibility from both Clendening Dr. and James Burr Blvd. 
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c. Character of area 

The applicant wishes to construct a private warehouse/garage in the Burr Business Park. The 

business park was developed by the Jefferson County Development Authority with the intent  

of establishing shovel-ready sites for Industrial and Commercial activities meant to spur job 

creation and economic growth in Jefferson County. The Business Park has several lots that  

have been already been developed, but there are many that are vacant. Currently, there are 

vacant unimproved commercial lots to the north and to the east of Lot 11. There is some natural 

vegetation towards the rear of Lot 11, but there have been no comments from the applicant as to 

whether this vegetation will be removed or impacted by the proposed development. Adjacent 

lots have similar areas of natural vegetation but it is not anticipated that this vegetation would 

remain once development occurs. Throughout the Park, as lots develop, the required street trees 

and screened buffering have been planted along the affected property lines (examples below).  

 

 

  

Clendening Dr. 

James Burr Blvd. 
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d. Impact on adjacent properties 

Landscaping along the property lines of Lot 11 would serve to define the property as a separate lot 

and provide a buffer between future uses. As Lot 11 fronts on Clendening Drive and James Burr 

Boulevard, the applicant will be required to meet front yard setbacks and the street planting 

requirements in Section 4.11H, “Deciduous street trees for shade and aesthetics, planted at the 

following average spacing 1 tree per 50’ where the street frontage is up to 200’; or, the greater of 4 

trees or 1 tree per 100’ where the street frontage exceeds 200’.” The applicant is not requesting to 

waive this requirement. Those who seek to development parcels in the Burr Business Park have an 

understanding that they are developing land in an Industrial and Commercial area, and in doing so 

accept that there would be the potential for increased noise, odors, and lights depending on the 

adjoining parcel’s activities. Some level of impact on adjacent properties is possible, but through 

the implementation of buffers and other screening methods, this potential impact can be mitigated.  

It is worth noting that the Subdivision Regulations also require the applicant to provide internal 

landscaping that is equal to 5% of the overall square footage of the proposed parking area.  This is 

in addition to the required boundary line landscaping. Should the Board choose to grant a reduction 

of the side and rear landscaping, it may be beneficial to require a portion of the landscaping which 

will not be provided to be integrated into the site design, where feasible. 

 

e. Feasibility of complying with the ordinance by other means 

The 10 foot screened landscaping along the side and rear lots lines between commercial lots without 

outdoor storage may utilize the provisions for landscaping between commercial uses adopted in 2014 

(Sec. 4.11E.1 below) which greatly reduces the number of trees and shrubs required. 

Alternatively, the Ordinance allows the use of an opaque fence the full length of the lot line to serve 

as a barrier to visibility, airborne particles, glare or noise as an acceptable alternative to a landscaped 

buffer between commercial lots. Staff has stated that such an opaque fence shall be made of durable 

materials (such as brick, masonry, or board-on-board wood fence), and be 6 feet in height. 

5. Conditions of Approval 

Should the Board choose to approve this request, possible alternative conditions of approval include: 

a) The variance applies only to this proposed site plan for Lot 11 within the Burr Business Park. 

b) If outdoor storage is proposed on this site, additional processing through the Department of 

Planning and Zoning will be required. 

 

Northern Parcel – Good Shepherd 
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Conditions continued… 

c) The variance could vary only a portion of the requirement such as one or more of the following: 

 Reducing one portion of the required landscaping; or 

 specifying a different type of planting;  

d) Should the Board choose to grant a reduction of the side and rear landscaping, it may be 

beneficial to require a portion of the landscaping which will not be provided to be integrated 

into the site design, where feasible, such as adding to the required 5% parking area landscaping. 
 

SECTION OF ORDINANCE TO BE CONSIDERED: 

Section 4.11A.2 

Buffer yard requirements are as shown in Appendix B of this Ordinance, and are summarized in this section.27 
2. All commercial development adjacent to all other uses must maintain ten(10) foot side and rear 

yard landscape buffers.5 

Section 4.11E 

E. All buffer yards shall include a fence or a dense screen planting of trees, shrubs, or other plant 
materials or both, to the full length of the lot line to serve as a barrier to visibility, airborne particles, 
glare or noise. Such screen planting shall meet the following requirements. 
1. Vegetative screening shall comply with Standard Details M52, M53 or M54, or other applicable 

Standard Details, depending on the buffer width. At the time of the planting the vegetation shall 
be at least six (6) feet in height.7, 23, 27, 28  
However, any development where a 10 foot side and/or rear yard vegetative landscaping buffer 
is required adjacent to proposed commercial uses and where no outdoor storage is being 
proposed or provided, the following standards shall be met:27, 28  
a. One (1) deciduous or evergreen tree with a height of six (6) feet or more when planted, likely 

to reach a height of twenty (20) feet or more at maturity, planted every fifty (50) linear feet; 
at least every other tree shall be an evergreen;  

b. One (1) ornamental tree with a height of four (4) feet or more when planted, likely to reach a 
height of six (6) feet or more at maturity, planted every fifty (50) linear feet; and  

c. Three (3) shrubs per each twenty five (25) feet along the property line, round upward.  
d. These requirements shall be required on both sides of a property line for adjoining properties.  
e. A 10 foot landscape area on the property unless shared parking is proposed. In the event 

shared parking is proposed, the required property line planting would be in addition to other 
plantings.7, 23, and 26  

2. It will be the responsibility of the landowner to replace any trees that die and shall be so noted on 
the site plan. 

3. Screen planting shall be a minimum of ten (10) feet wide but shall be placed so that it is no 
closer than four (4) feet at maturity from a property line or from any street. 

4. No structure, fence, planting, or other obstruction shall be permitted which would interfere with 
traffic visibility. 

Appendix B 
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Email:  planningdepartment@jeffersoncountywv.org    Phone:    (304) 728-3228   
Email:  zoning@jeffersoncountywv.org      Fax:    (304) 728-8126 

Director’s Report 
Board of Zoning Appeals Meeting 

January 28, 2016 

1) Pending Zoning Ordinance and Subdivision Regulation Amendments  

a) Campgrounds: 

i. CC scheduled Public Hearing Thursday,  January 21, 2016 7 pm 

b) Major and Minor Subdivision and Site Plan Process: 

i. Approved by County Commission 12/17/15, effective 1/1/16 

c) Mass Events Ordinance (#ZTA 14-02): 

i. Recommended to the CC by the PC as revised at their 1/12/16 PC meeting 

(tentatively on the 2/4/16 CC meeting) 

d) Article 12 Zoning Ordinance 

i. Recommended to the CC by the PC at their 1/12/16 PC meeting (tentatively on 

the 2/4/16 CC meeting) 

e) Pending amendments: 

i. LESA/Conditional Use and Cluster Subdivision Provision Modifications – top 

priority for 2016 

ii. Historic Resource Demolition and Adaptive Reuse 

iii. Parking Standards  

iv. Landscape Standards 

v. Signage 

2) Upcoming BZA meeting 

a) Next Regular Meeting: February 25, 2016 

Jefferson County, West Virginia 
Departments of Planning and Zoning 

116 East Washington Street, 2nd Floor 
Charles Town, WV 25414 

 

mailto:zoning@jeffersoncountywv.org
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   JEFFERSON COUNTY, WEST VIRGINIA 

    Department of Zoning 
116 East Washington Street 

P.O. Box 338 

Charles Town, West Virginia 25414 

Phone:    (304) 728-3228 

Email:  zoning@jeffersoncountywv.org       Fax:    (304) 728-8126 

             

MEMORANDUM 

TO:  Board of Zoning Appeals Members 

CC:  Engineering & Building Permits Departments  

FROM: Acting Zoning Administrator, Jennifer M. Brockman 

DATE:  January 22, 2016 

SUBJECT: January Monthly Report of Department Activities 

               

ISSUED ZONING CERTIFICATES          

  

#ZC15-57 DR. BENJAMIN F. BYERS II, DVM & DR. MICHELLE BYERS, DVM - OWNERS 

 

                        Issuance Date: January 04, 2016 

Proposed Use:  State licensed spay/neuter Clinic for dogs and cats, to be  

   located  in existing stone accessory structure on residential site.  

Physical Location:  1517 Billmyer Road; Shepherdstown, West Virginia 25443  

Zone:    Rural 

               

 

#ZC15-56 JAMES AND GINA HELMS – OWNERS 

JAMES HELMS - APPLICANT 

 

                        Issuance Date: January 20, 2016 

Proposed Use:            Home Occupation, Level I.  Operation of an internet based  

                                    business from home that deals in the on-line sale of tactical gear.  

                                    Develop a website to allow customers to make purchases that 

                                    distributors will fulfill through drop shipment to the customer. Low  

                                    volume customer visits to residence (1-5 per month) for short 

                                    durations (approximately 10 minutes). No manufacturing, storage 

                                    of inventory, or retail sales on premises. 

Physical Location:  317 Stratus Drive; Kearneysville, West Virginia 25430  

Zone:    Rural 
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PENDING ZONING CERTIFICATES          
 

#ZC15-51 EUGENE AND SARAH ABELOW – OWNERS 

EUGENE ABELOW - APPLICANT 

 

                        Issuance Date: TBD 

Proposed Use:            Increase number of residential rental units by three – from current  

   10 units to proposed 13 units. 

Physical Location:  1585 Gardners Lane; Shepherdstown, West Virginia 25443  

Zone:    Rural 

               

 


	ZV16-01 Howard complete application.pdf
	ZV16-01 Howard application
	ZV16-01 Howard pictures

	Blank Page
	Blank Page
	Blank Page



