
Jefferson County 

Board of Zoning Appeals 

Thursday, January 23, 2020 at 2:00 p.m. 

Office of Planning & Zoning, 116 East Washington Street, P.O. Box 716, Charles Town, WV 25414 
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Members 
Tyler Quynn, Chair 

Jeffrey Bannon, Vice Chair 
Deirdre Catterton 

Matthew McKinney 
Leeds Corbin 

Meeting Location: Charles Town Library Conference Room, 200 East Washington Street, Charles Town, WV 
Unless otherwise noted, all requests are pursuant to the Zoning & Land Development Ordinance. 

Election of Officers 

Approval of Minutes: December 12, 2019 

Presentation by Roger Goodwin, Director of Engineering, Planning and Zoning, providing an overview 
of the purpose a site plan. 

Public Hearing – Administer Oath 

ITEM #1 FILE #: 19-33-ZV – Postponed from November 14, 2019 and December 12, 2019 
Request: Variance from Section 5.4B.1 and Appendix A to reduce the rear setbacks from 20’ to 15’; the 

front setbacks from 25’ to 20’; and the side setback from 12’ to 10’ for the proposed Phase 3A, 
Lots 134-159. 

Parcel Info: Beallair Homes LLC 
Unplatted section of Beallair Subdivision along Beallair Manor Drive, proposed Phase 3A,  
Lots 134-159, Parcel ID: 04010ARESA0000; Lot Sizes Average: 8,500-13,000 sf;  
Zoning District: Residential Growth 

ITEM #2 FILE #: 19-37-ZV 
Request: Variance from Sections 4.11A, 5.8C.2 and Appendix B to eliminate the landscaping and buffer 

requirements and parking/drive aisle and building setbacks for internal lot lines only for the 
purpose of constructing the proposed ROCS gas station and convenience store. A Concept Plan 
for the proposed project was approved by the Planning Commission on 11-13-18 (File #S18-06). 

Owner: SAB Real Estate 2 
Parcel Info: Martinsburg Pike (WV45), Lots west of Sheetz, Shepherdstown, WV 

8272 Martinsburg Pike, Shepherdstown, WV (former address-currently vacant parcel) 
Parcel ID: 09008A00190000; 09008A00210000; 09008A00230000; Size: 3.56 acres combined; 
Zoning District: Residential- Light Industrial- Commercial 

ITEM #3 FILE #: 19-38-ZV 
Request: Variance from Section 4B.7.J.2.a to increase the height restriction from 100’ to 199’ for a 

wireless telecommunications facility, in order to meet its coverage objectives. 
Owner: Richard Childs 
Applicant: New Cingular Wireless PCS, LLC d/b/a AT&T Mobility, LLC Attn: Joseph Prieto 
Parcel Info: Located on the corner of Leetown Road and South Childs Road in Summit Point 

Parcel ID: 07002500110002; Size: 17 acres; Zoning District: Rural 

Zoning Administrator Report 

a. Monthly Zoning Certificate Activity Report 

Legal Update 

a. Possible executive session on the following pending lawsuits. None 

b. Discussion with possible deliberative session and signing of draft Findings/Decisions 

Meeting: December 12, 2019 

1. Variance from Sec. 10.4B.3. Owner: I & K Farms, LLC. Applicant: C. Haymaker. File: 19-35-ZV. 

2. Variance from Sec. 5.7B and 9.6C. Owner: Joseph Costello. File: 19-36-ZV. 





Minutes 

Jefferson County Board of Zoning Appeals 

Meeting Date: December 12, 2019 1 

Meeting Location: Charles Town Library Conference Room 2 
200 East Washington Street, Charles Town, West Virginia 3 

Board Members Present: Tyler Quynn, Chair; Jeffrey Bannon, Vice Chair; Matthew McKinney; 4 
Deirdre Catterton and Leeds Corbin 5 

Staff members present: Alexandra Beaulieu, Zoning Administrator; Nathan Cochran, Assistant 6 
Prosecuting Attorney and Jennilee Hartman, Zoning Clerk. 7 

All requests are pursuant to the Jefferson County Zoning and Land Development Ordinance. 8 

Mr. McKinney moved to call the meeting to order at 2:00 pm. Mr. Quynn called for a vote, which 9 
carried unanimously. Mr. Quynn explained to the public how the meeting would be conducted. 10 

Approval of Minutes: November 14, 2019 11 

Ms. Catterton moved to approve the minutes. Mr. Quynn called for a vote. Mr. Bannon abstained 12 
from voting as he was not in attendance at the November meeting. The motion carried four in 13 
support and one abstention. 14 

Public Hearing – Administer Oath 15 

Ms. Hartman swore in members of the public who indicated they would be providing testimony. 16 

Mr. Quynn called for File #19-36-ZV as the applicant for File #19-33-ZV was not yet in attendance. 17 

ITEM #1 FILE #: 19-36-ZV 18 

Request: Variance from Section 5.7B and 9.6C to reduce the front setback from 40' to 22' for a 19 
24' x 41' accessory structure. 20 

Owner: Joseph Costello 21 
Parcel Info: 115 Leyland Ln., Harpers Ferry, WV; Parcel ID: 09001800190003; Size: 2.81 ac; 22 

Zoning District: Rural 23 

Mr. Joseph Costello was present to address the Board. Ms. Beaulieu presented her staff report to the 24 
Board noting that the subject property line was buffered by a tree line comprised of mature trees and 25 
that the applicant had submitted a letter of support from the neighbor. Mr. Costello explained the 26 
nature of the request stating that the purpose of the structure was to house large equipment used for 27 
his business. Mr. Costello confirmed that he had received a letter of support from his neighbor 28 
[Jennifer Wilkerson]. Mr. Costello noted that the structure would not be visible due to the dense tree 29 
line as shown in the application. Mr. Costello further argued that the location of the existing septic 30 
field prohibited him from placing the structure adjacent to the home and that any other location on 31 
the property would require a new driveway to be installed. Mr. Quynn opened the public hearing. 32 
There was no public comment. Mr. Quynn closed the public hearing. 33 

Mr. Corbin moved to approve the variance as requested. Mr. Quynn called for a vote, which carried 34 
unanimously. 35 

Mr. Quynn called for File #19-35-ZV as the applicant for File #19-33-ZV was not yet in attendance. 36 

ITEM #2 FILE #: 19-35-ZV 37 

Request: Variance from Section 10.4B.3 to reduce the front setback from 25’ to 5’ along 38 
Route 480 and along Route 115 for a 20’ tall Freestanding Sign with a 5’ (W) x 8’ 39 
(H) [sign face]. 40 

Owner: I & K Farms, LLC 41 
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Applicant: Clarence Haymaker 1 
Parcel Info: 5437 Charles Town Rd., Kearneysville, WV; Parcel ID: 0703B00450000;  2 

Size: .70+ ac; Zoning District: Village 3 

Mr. Clarence Haymaker was present to address the Board. Ms. Beaulieu presented her staff report 4 
to the Board noting that the Board had previously approved reestablishing the nonconforming gas 5 
station on the subject parcel. Ms. Beaulieu explained that the purpose of this request was to erect a 6 
sign in the same location as the previous sign. Ms. Beaulieu informed the Board that due to the 7 
existing power lines the Board may wish to note as a condition of approval that the applicant should 8 
confirm that the sign will be located outside of any utility easements. Mr. Haymaker explained the 9 
nature of the request to the Board confirming that the proposed sign would be erected in the same 10 
location as the old sign. Mr. Haymaker stated that the sign would not create traffic visibility issues 11 
and confirmed that they would consult with the power company to ensure that the sign would not  12 
be in any utility easements. Mr. Quynn opened the public hearing. There was no public comment. 13 
Mr. Quynn closed the public hearing. 14 

Mr. McKinney moved to approve the variance as requested with the following conditions: 15 

1. The applicant is bound by his testimony. 16 

2. The sign shall comply with the zoning ordinance provisions. 17 

3. The applicant shall confirm and comply with any existing utility easements. 18 

Mr. Quynn called for a vote, which carried unanimously. 19 

ITEM #1 FILE #: 19-33-ZV 20 

Request: Variance from Section 5.4B.1 and Appendix A to reduce the rear setbacks from 20’ 21 
to 15’; the front setbacks from 25’ to 20’; and the side setback from 12’ to 10’ for  22 
the proposed Phase 3A, Lots 134-159. 23 

Parcel Info: Beallair Homes LLC, Unplatted section of Beallair Subdivision along Beallair 24 
Manor Drive, proposed Phase 3A, Lots 134-159, Parcel ID: 04010ARESA0000;  25 
Lot Sizes Average: 8,500-13,000 sf; Zoning District: Residential Growth 26 

Ms. Beaulieu informed the Board that she had received notice from Staff back in the Office that the 27 
applicant called after the start of the meeting and requested that their application be postponed until 28 
the January meeting. Mr. Bannon moved to postpone the public hearing until the January 23, 2020 29 
meeting. Mr. Quynn called for a vote, which carried unanimously. 30 

Zoning Administrator Report 31 

a. Monthly Zoning Certificate Activity Report. The Report was included in the mailed packet. 32 

Ms. Beaulieu informed the Board of the following: 33 

1. On 11/21/19 the County Commission adopted the revised text amendment (ZTA19-01) 34 
related to special events facilities. 35 

2. On 12/10/19 the Planning Commission scheduled a work session on solar facilities for 36 
01/14/19. 37 

3. On 12/10/19 the Planning Commission agreed to forward the Mass Event text amendment 38 
on to Greenway Engineering to incorporate into the ordinance rewrite work plan. 39 

4. Ms. Beaulieu informed the Board that per their request, Mr. Goodwin would be 40 
attending their January meeting to provide an overview of the purpose of a site plan. 41 

5. Ms. Beaulieu informed the Board that their next meeting would be January 23, 2020. 42 
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Legal Update 1 

a. Possible executive session on the following pending lawsuits. None 2 

b. Discussion with possible deliberative session and signing of draft Findings/Decisions 3 

Meeting: October 24, 2019 4 

1. Variance from Sec. 9.6B. Owner: Preston Barger. Files: 19-26-ZV and 19-27-ZV. 5 

2. Conditional Use Permit for a Church. Owner: Burr Park, LLC. Applicant: Ascension 6 
Church. File: 19-2- CUP. 7 

3. Variance from Sec. 4.11A.2 & 4.11E.1 and App. B. Owner: JCDA. Applicant: McGee 8 
Civil Construction. File: 19-28-ZV. 9 

4. Variance from App. A. Owner: Keith Cranford. File: 19-29-ZV. 10 

5. Variance from Sec. 9.7. Owner: Thomas Custer. File: 19-30-ZV. 11 

6. Conditional Use Permit for a Restaurant. Owner: Wheatlands Property Management. 12 
Applicant: Jesse Morgan. File: 19-3-CUP. 13 

7. Variance from Sec. 4.10A. Owner: Wheatlands Property Management. Applicant:  14 
Jesse Morgan. File: 19-31-ZV. 15 

Mr. Cochran provided the Findings for Mr. Bannon to review and sign. 16 

Meeting: November 14, 2019 17 

1. Variance from Sec. 4.11A.2, 4.11E and App. B. Owner: Seneca Crossing LLC.  18 
File: 19-32-ZV. 19 

Mr. Cochran provided the Findings for Mr. Quynn to review and sign. 20 

Mr. Bannon moved to adjourn the meeting at 2:33 pm, which carried unanimously. 21 
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Item #1 Variance from Section 5.4B.1 and Appendix A to reduce the front setback from 25' to 20'; the 
side setback from 12' to 10'; and, the rear setback from 20' to 15' for the proposed Phase 3A,  
Lots 134-159. 

Applicant: Beallair Homes, LLC 
Owner: Same as above 
Developer: N/A 
Consultant: Piedmont Design Group 

Parcel Info and 
Zoning District: 

Unplatted section of Beallair Subdivision along Beallair Manor Drive 
Proposed Phase 3A, Lots 134-159; Lot sizes avera: 8,500 – 13,000 sqaure feet 

Parcel ID: 04010ARESA0000; Zoning District: Residential Growth 

Surrounding 
Properties: 

Zoning Map Designation: 
North: RG   South: RG 
East: RLIC   West: RG 

History: 

09/14/04: PC approved Final Plat for Beallair Phase I (#02-36) 
10/24/06: PC approved Final Plat for Beallair Phase II (#05-41) 
02/26/08: PC approved CIS for Beallair West (#07-30) 
10/27/09: PC approved Final Plat (#08-21) 

Subdivision 
Variances: 

03/25/03: PC approved the following variances: 
 Reduce finished road width from 20’ to 15’ for one-way rear access drives w/ no 

shoulders; 
 No curb & gutter in alleys; or, the one-way rear access drives; 
 Allow an inverted crown for drainage in one-way rear access drives; 
 Allow two (2) side-by-side, on-site parking spaces; 
 Reduce ROW width from 50’ to 44’ in the main road passing through the TND 

villa areas; and,  
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 Reduce one-way rear access drives from 50’ to 20’ to serve the garages. 
03/23/04: PC approved the following variances: 
 Min. finished road width from 24’ to 15’ for rear access drives; 
 No curbs included with the rear access drives; 
 No sidewalks on the one-war rear access drives; 
 A reduction from 3’ to 2.5’ for the back of the curb from the edge of the pavement; 
 No buffer screening between common areas & adjoining single family lots. 

09/12/06: PC approved a variance to extend the 24-month provision for a period of 
12 months to 09/12/07. 

08/26/08: PC approved a variance to extend the 24-month provision for a period of 
12 months to 08/26/09. 

Zoning Variances: BZA approved the following variances: 
07-19-12: Reduce the rear setback from 20’ to 17’ for the construction of a 12’ x 

16’ screened porch (ZV12-24). 
07-24-14: Reduce the rear setback from 20’ to 3’ to construct a deck. 
04-28-16: Reduce the rear setback from 20’ to 10’ to construct a deck (ZV16-09). 
07-28-16: Reduce rear setback from 20’ to 12’ for Lots 112, 127, and 128 (ZV16-

12). 
07-28-16: Allow a staffed model home on Lot 111 (ZV16-13). 
10/27/16: Allow a staffed model townhome on Lot 51 (ZV16-21). 
03/23/17: Allow a staffed model townhome on Lots 50-67 (ZV17-02). 
09/28/17: Reduce front setback from 25’ to 10’ along Clover Lea Way for Lots 50-

67 (ZV17-14). 
09/28/17: Reduce the 25’ front setback to the following: to 10’ along the S 

boundary for Lots 283-289; to 10’ along the E boundary for Lot 283; to 
10’ along the N boundary for Lots 290-296; 10’ along the E boundary for 
Lot 296; to 10’ along the S boundary for Lots 297-304; to 18’ along the E 
boundary for Lot 297 (ZV17-15). 

09/27/18: Reduce the rear setback from 20’ to 18’ to allow for a home (ZV18-14). 
04/25/19: Allow a staffed model home on Lot 68 (19-7-ZV). 
05/23/19:    Reduce front setbacks from 25’ to 20’; side setbacks from 12’ to 10’ and 

rear setbacks from 20’ to 15’ for Lots 68-72, 78, 106-108, 118, 121-124, 
and 129 (19-10-ZV) 

Approved Activity: Single-Family Residence 
Site Visit 
Conducted: 

Yes, 12-03-19 

RELEVANT INFORMATION: 

Previous Case History 

An overview of the Beallair Case History is as follows: 
 Beallair Phase I, Lots 1-49 & Residue Parcels A, B, C, D & E. Recorded: 12/08/04 (Plat Bk: 21; Pg: 54) 
 Beallair Phase II, Lots 50-133, Residue Parcel A. Recorded: 01/16/07 (Plat Bk: 23; Pg: 91) 
o A minor plat change to revise and update drainage areas, Recorded: 06/19/14 (Plat Bk: 25; Pg: 457) 

 Final Plat of Commercial Parcel 1, Plantation Ln & Parcel A. Recorded: 01/25/10 (Plat Bk: 25; Pg: 184) 
 Minor Plat Change to revise utility easements (Plat Bk: 25, Pg: 563) 
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 Minor Plat Change to revise setbacks (Plat Bk: 25, Pg: 589) 
 Minor Plat Change to revise setbacks (Plat Bk: 25, PG: 641) 
The remaining lots to be platted from Beallair Subdivision and the Beallair West Subdivision are 
currently vested under the County Commission’s subdivision extension policy, which extends the vesting 
until July 1, 2020. At such time the developer of both sections of Beallair will be required to plat a 
portion of each section in order to keep the files valid. 
Beallair Subdivision Phasing 

 
 
Summary of Request and Purpose of Ordinance Requirements 

The applicant is requesting a variance from Section 5.4B.1 and Appendix A to reduce the front setback 
from 25' to 20'; the side setback from 12' to 10'; and the rear setback from 20' to 15' for the proposed 
Phase 3A, Lots 134-159. 

A key purpose of front yard setback requirements is to ensure that any future right-of-way expansion or 
future utility placement will not be obstructed by structures built too close to a road, as well as to ensure 
that sight visibility is not impaired for drivers along the right-of-way. 

The purpose of side and rear yard setback requirements is to reduce the impact that a land use might 
have on an adjacent property; to 
allow adequate space between a 
structure and a property line so that 
maintenance of the structure is 
feasible; to maintain adequate 
separation between structures for 
fire prevention purposes; and to 
allow room for utility easements. 

Staff Evaluation of Request 

The subject request is to reduce the 
setbacks for the proposed Phase 3A, 
which is currently under review for 
a Preliminary Plat. Reduced 
setbacks would allow the developer 
to construct the larger homes they 
have identified as being in demand 
with the current housing market.  
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Impact on adjacent properties should be minimal because these lots are not yet platted and therefore, 
there are no existing houses within this next phase. If the variance is granted as requested, the lots will 
be sold to buyers in their approved configuration with reduced setbacks. 

It may be difficult to situate the size and/or style of houses that are in demand for the current market 
with the proposed lot sizes; however, the subject lots have not yet be platted and therefore, it is feasible 
to comply with the Ordinance as it is written by either planning for units which comply with the 
setbacks or enlarging the parcel sizes. The latter option would likely result in lesser developable lots. 

Conditions of Approval 

Should the Board choose to approve this request, possible conditions of approval include: 

1. No conditions of approval have been identified. 

SECTION OF ORDINANCE TO BE CONSIDERED: 

Section 5.4 Residential Growth (RG) District 

The Residential Growth District is intended to provide for a variety of residential uses and densities which 
can be supported by central or public water and sewer and adequate roadways and services. This district 
encourages areas of commercial growth proposed as an appropriate and compatible integrated part of a 
residential development in conformance with Section 5.4C of this Ordinance.32  

The following regulations govern development within the Residential Growth District. 

A. Principal Permitted and Conditional Uses23,27, 32 

1. Uses that are permitted, conditional, and not permitted in this district shall be as indicated in 
Appendix C, Principal Permitted and Conditional Uses Table.27, 32 

2. Uses shown as conditional uses (CU) for this district in Appendix C, Principal Permitted and 
Conditional Uses Table shall be subject to review and approval by the Board of Zoning 
Appeals in accordance with Section 6.3 of this Ordinance. 27, 32 

B. Minimum Lot Area, Height, and Yard Requirements 

1. Setbacks, height, and other site development standards shall be as indicated in Appendix A, 
Residential Site Development Standards, and Appendix B, Non-Residential Site Development 
Standards, except as provided elsewhere in this Ordinance. The minimum lot area requirements 
are based on the availability of central or public water and sewer facilities and West Virginia 
Board of Health regulations.23, 27 

 





25' to 20'--------------------------------------------
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Item #2 Variance from Sections 4.11A, 5.8C.2 and Appendix B to eliminate the landscaping and buffer 
requirements and parking/drive aisle and building setbacks for internal lot lines only for the 
purpose of constructing the proposed ROCS gas station and convenience store. 

Applicant: SAB Real Estate 2, LLC 
Owner: Same 
Developer: N/A 
Consultant: GORDON 

Parcel Information 
and 

Zoning District: 

Martinsburg Pike (WV Route 45), Shepherdstown, WV 
Parcel ID: 09008A00190000; 09008A00210000; 09008A00230000 

Size: 3.56 acres combined; Zoned: Residential-Light Industrial-Commercial 

 

Surrounding 
Properties: 

Zoning Map Designation: 
North: Residential Growth South: Residential-Light Industrial-Commercial 

East: Residential-Light Industrial-Commercial / City of Shepherdstown 
West: Residential-Light Industrial-Commercial 

Waivers/Variances: 
07/25/19: Variance to reduce the front setback from 25’ to 5’ for a sign (19-14-ZV). 
09/10/19: To allow early grading of the site prior to site plan approval (19-15-PCW). 

Proposed Activity: S18-06: Construction of a gas station with a 5,600 sq. ft. convenience store and 5 fuel 
islands, with a total of 10 pumps. 

Site Visit 
Conducted: 

Yes. 01-13-2020 

City of 
Shepherdstown 
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Summary of Request and Purpose of Ordinance Requirements 

The applicant is requesting a variance from Article 4, Section 4.11A to eliminate the required 10’ 
landscape buffer between two commercial uses on the interior lot lines of the three lots for the ROCS 
site and a variance from Article 5, Section 5.8.C.2 to eliminate the 10’ parking and drive aisle setbacks 
and the 25’ building setbacks on the interior lot lines of the three lots for the propose ROCS site. All 
Non-Residential Site Development Standards referenced in these sections are found in Appendix B of 
the Zoning Ordinance. 

The purpose of landscape buffer requirements is typically to lessen the impact between adjacent land 
uses, including the visual impact of parking, truck loading area, etc. Landscape buffers contribute by 
reducing the impact that a land use might cause to an adjacent property by serving as a barrier to 
visibility, airborne particles, glare, or noise. 

The purpose for building setback requirements is to reduce the impact that a land use might have on an 
adjacent property; to allow adequate space between a structure and a property line so that maintenance 
of the structure is feasible; to maintain adequate separation between structures for fire prevention 
purposes; and to allow room for utility easements. 

The purpose of parking and drive aisle setbacks is to reduce negative interactions between vehicles, as 
well as pedestrians, traveling on the roadway and using the parking area. Parking setbacks also serve to 
reduce the impact that a land use might have on an adjacent property, such as the bright lights from 
headlights and engine noise. 

Applying setbacks to individual lots within a multi-lot development under the same ownership may 
appear redundant; however, the purpose of this requirement is to protect future lot owners in the event 
that an individual lot is sold or foreclosed on in the future. 
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Staff Evaluation of Request 

The property owner is currently processing to establish a ROCS gas station and convenience store on the 
subject parcels. There are a total of three parcels included in the proposed project, all of which are under 
the same ownership. The property owner has been advised by their consultant to not merge the three 
lots; therefore, in order to proceed with the proposed site development, a variance is required to 
eliminate setbacks and buffer requirements for internal lot lines. 

Due to the fact that the three parcels are under the same ownership and that they are all part of the 
proposed project, it appears that there will be no significant impact on adjoining properties. It is feasible 
to comply with the Ordinance by processing a merger; however, as previously noted, the applicant has 
been advised to keep the lots separate. 

Below is the pending site plan for ROCS. The yellow lines are subject to the variance request. The red 
lines are the exterior boundary lines, which are not subject to the variance. 

 

Conditions of Approval 

Should the Board choose to approve this request, possible conditions of approval include: 

1. No buildings shall cross lot lines. 

2. A note should be added to the site plan stating, “The owner/developer agrees that if any of the 
individual lots are conveyed to an outside party, all appropriate or necessary road and/or parking 
easements will be conveyed to the grantee if appropriate at the time of such transfer.” 
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SECTION OF ORDINANCE TO BE CONSIDERED: 

Section 4.11 Landscaping, Screening and Buffer Yard Requirements 

Buffer yard requirements are as shown in Appendix A and B of this Ordinance, and are summarized in this 
section.27 

A. Commercial Development27 

2. All commercial development adjacent to all other uses must maintain ten (10) foot side and rear yard 
landscape buffers.5 

Section 5.8 Residential-Light Industrial-Commercial (R-LI-C) District1 

The purpose of this district is to guide high intensity growth into the designated growth area. Light industrial uses 
are defined in Section 2.2. All other perceived light industrial uses shall be referred to the Jefferson County 
Development Authority for a recommendation on whether a use is a light industrial or heavy industrial use. The 
final decision on use classification shall be made by the Zoning Administrator.23 

C. Site Development Standards23, 27 

1. All sections of this Ordinance applying to the Residential Growth District with the exception of Section 
5.4A will apply to residential uses in this District.27 

2. Setbacks, height, and other site development standards shall be as indicated in Appendix A, Residential 
Site Development Standards, and Appendix B, Non-Residential Site Development Standards, except as 
provided elsewhere in this Ordinance. All commercial or industrial uses must be in compliance the 
requirements for such use in Article 8. In addition, a site plan, if required, must demonstrate that traffic 
patterns created by Commercial or Light Industrial uses (1) will not use adjacent residential roads for 
through traffic and (2) will connect to principal and major arterial highways as directly as feasible 
considering access restrictions.5, 7, 23, 27 

3. Restaurants where the primary mode of food distribution is by pick-up counter or drive in window and 
convenience stores shall be subject to the review and approval of the Board of Zoning Appeals as a 
Conditional Use in accordance with Section 6.3 of this Ordinance. This requirement shall not apply to a 
building located within a shopping center shown on an approved site plan.23, 26, 32 

4. Proposed uses in this zone are exempt from the distance requirements in Sections 4.6A-B if part of a master 
planned community. This provision shall only apply to the internal use of land under the same ownership.7, 27 
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Item #3 Variance from Section 4B.7.J.2.a to increase the height restriction from 100’ to 199’ for a wireless 
telecommunications facility, in order to meet its coverage objectives. 

Applicant: New Cingular Wireless PCS, LLC d/b/a AT&T Mobility, LLC 
Owner: Richard Childs 
Developer: N/A 
Consultant: AJ Desantis 

Parcel Information 
and 

Zoning District: 

Corner of Leetown Road and South Childs Road, Summit Point, WV 
Parcel ID: 07002500110002; Size: 17 acres;  

 

Surrounding 
Properties: 

Zoning Map Designation: 

North, South, East, West:  Rural 

History: None 
Waivers/Variances: None 
Proposed Activity: Telecommunications Tower 
Site Visit Conducted: Yes. 01-13-2020 
 
Summary of Request and Purpose of Ordinance Requirements 

The applicant is requesting a variance from Section 4B.7.J.2a to increase the height restriction from 100’ 
to 199’ for a wireless telecommunications facility in the Rural Zoning District, in order to meet its 
coverage objectives. 

The intent of the height restriction is to encourage new facilities to be located in the Industrial-Commercial 
zone by allowing them to reach a height of 199’ in that zone. While new towers are restricted to 100’ in all 
other zones, the Ordinance provides an applicant the ability to increase the height of a new facility to 120’ 
if the facility is designed to use a silo as the supporting structure. 
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Staff Evaluation of Request 

The applicant is proposing to construct a 199’ monopole facility in the Rural zoning district, in an area 
which is primarily agricultural (see Exhibits A & B on page 3 of this report). The applicant has 
represented that the requested height increase would allow AT&T to meet its coverage objectives. 

 

The Zoning Ordinance has a Preferred Structures and Locations Policy (Section 4B.7H), which reads: 

1. Co-location Encouraged. Prior to the approval of the construction of a new Tower, it is the policy 
of Jefferson County to encourage co-location of wireless facilities in the following locations: 

a. Co-location of antennas on existing electric transmission towers. 

b. Co-location and the use of existing or approved towers, buildings or alternative structures 
such as buildings, water towers, silos, church steeples, and utility poles more than fifty (50) 
feet in height within a one-quarter mile radius of a proposed Tower, where appropriate. 

2. Preferred Support Structures. In light of Jefferson County’s agricultural , and increasingly 
residential character, it is the policy of Jefferson County that for Facilities located outside the 
Industrial-Commercial zoning district, support structures for antennas are desired in the 
following descending order of preference: 

a. Silos 

b. Other Alternative Structures 

Page 2, Balloon Test 
View from corner of S Childs Rd 

and Leetown Rd 

Digital rendering of proposed 
199’ monopole tower, 
submitted by applicant. 
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c. Monopoles 

d. Lattice Towers 

3. Preferred Locations. For new Towers, it is the policy of Jefferson County to encourage use of the 
following facilities or locations, in descending order of priority: 

a. The Industrial-Commercial District 

b. Non-residential areas screened by existing vegetation and located outside of the Industrial-
Commercial District. 

Below is a map reflecting the zoning districts located in the south-western portion of the County to 
provide a reference as to where there are parcels zoned Industrial Commercial (Exhibit A). On page 4 of 
the Staff report is a map identifying where existing telecommunications towers are located in this same 
part of the county (Exhibit B). Finally, on page 5 of the Staff report is an aerial map to provide an 
overview of the character of the area (Exhibit C). 

 

 
Exhibit A 
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Subject location 

 
Exhibit B 
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The subject variance is the first step in the process for a new telecommunications tower. Following the 
variance, the applicant will be required to submit a Concept Plan, which is subject to a Public Hearing 
before the Planning Commission, and then a Site Plan. As part of the approval process, the applicant will 
be required to submit propagation maps demonstrating a technical need for the proposed tower, with a 
justification for the height of the antennas on the structure. 

Additionally, a balloon test is required, to simulate the maximum height of the proposed tower. The 
applicant conducted a balloon test for the requested height of 199’ on October 17th, 2019 in order to 
provide a visual aid to the Board for consideration as part of the subject request. 

The aerial below reflects the fall radius for a 199’ tower, which is required to be 110% of the tower 
height (Section 4B.7J.3a). The Ordinance allows for easements to be acquired on adjacent properties to 
meet the fall zone requirement; however, it appears that the fall zone will fit within the property 
boundaries of the proposed site. 

 Blue outline = properties owned by the property owner of the subject parcel. 
 Green outlines = existing residential homes 
 Red arrows = Jefferson County Parks and Recreation land (71 acres +) 
 Yellow circles = Category II & III historic structures, as classified by the Historic Landmarks Commission. 

Note: The Zoning Ordinance does not require any buffers/protections for Category II or III structures 

 

Exhibit C 
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Fencing and buffering will be considered by the Planning Commission during the Concept Plan phase. 
Generally, fencing and buffers provide a visual barrier from the ground equipment, such as generators. 
The Planning Commission may or may not require fencing or buffers. 

Conditions of Approval 

Should the Board choose to approve this request, possible conditions of approval include: 

1. No conditions of approval were identified. 

 
SECTION OF ORDINANCE TO BE CONSIDERED: 

Section 4B.7 Wireless Telecommunication Towers 

J. Design Criteria 

Wireless Telecommunication Towers shall comply with the following design criteria: 

2. Height Restrictions 

a. Towers in the Industrial-Commercial zoning district shall not exceed 199 feet. Towers in all 
other zoning districts shall not exceed 100 feet. If a silo is used for a support structure for 
antennas, the height of the silo shall not exceed 120 feet. 

b. Antennas may extend up to twenty (20) feet above the height of existing electric trans-
mission towers if such height extensions are preferable to placement of a new Tower. 

 

Yellow circle represents required 
fall radius of 110% of tower height. 
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Section 4B.7 Wireless Telecommunication Towers35 

Wireless Telecommunication Towers (hereafter “Tower” or “Towers”) are permitted in all zoning 
districts subject to the provisions of this section. The provisions of this section apply to an application 
for a new Tower, as well as for a major modification to an existing Facility or Support Structure that 
results in a substantial change to the facility or structure, including but not limited to a height extension 
of more than twenty (20) feet or ten percent (10%) of the current height of a facility or structure, 
whichever is greater, and/or replacement of the structure. 

This section is not applicable to co-location of a new antenna array on an existing structure. 

A. Site Plan Required 
A minor site plan shall be required for all new Towers, as well as for Major Modifications to an 
existing Facility or Support Structure resulting in a substantial change to the Facility or Structure. 
In addition to the site plan review requirements of the Subdivision and Land Development 
Regulations, the site plan shall include all elements of a Concept Plan as established in Subsection 
B, and shall address conditions established by the Planning Commission in its review of the 
Concept Plan. 

B. Concept Plan Submittal and Public Hearing Required 
In addition to the requirements for a minor site plan, a proposed Tower shall require the 
submittal of a Concept Plan, subject to the following requirements: 
1. Required elements for a Wireless Telecommunications Tower Concept Plan shall be the 

same as for a site plan as established in the Subdivision and Land Development Regulations, 
Appendix A, Section 1.3A, with the exception of Subsections 1.3A.20-22, 24-29, 31-35. 

2. The following additional elements must be submitted: 
a. Outside dimensions, use, and setbacks of all existing and proposed buildings, structures, 

towers, antennas, utility lines, driveways, and parking areas. 
b. Height of the proposed tower measured from ground level at the center of the proposed 

structure, and height comparison to any nearby buildings or trees, or other applicable 
structures and natural landforms part of the site’s background and foreground landscape. 

c. Elevations and Cross-Section: Display topography with all proposed facilities including 
tower, equipment shelter and existing buildings. 

d. Number, size and location of proposed and existing antennas; number of co-locations 
possible. 

e. Method of camouflage (if any). 
f. Locations of known historic structures. 

g. A description of the anticipated construction and installation schedule. 

h. Documentation verifying compliance with applicable Federal Communications 
Commission (FCC) standards and requirements to provide the proposed services. 

i. Narrative addressing the design criteria of this section. 

j. Dates, address list, and notice for Balloon Test. 

k. Balloon Test exhibits as required in Subsection G of this Section. 

l. Propagation maps as required in Subsection F of this Section. 

m. Any other relevant information. 

n. Additional application requirements of Subsection H of this Section. 
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3. Submittal and review of a Concept Plan shall follow the review process and timeline 
established in Section 24.119 – 24.122 of the Subdivision and Land Development Regulations, 
with the following exceptions: 

a. The application shall be exempt from Section 24.120A, Agency Reviews, and  
Section 24.120D, WVDOH, except as otherwise provided in this Subsection. 

b. Following Staff’s determination of the sufficiency of a Concept Plan application: 

i. Staff shall notify the Jefferson County Historic Landmarks Commission of an 
application filing. 

ii. The Applicant shall provide a copy of the completed Concept Plan application to the 
Appalachian Trail Conservancy and the National Park Service, if required by the 
Cultural and Historic Sites Review standards of this Section. 

c. The Concept Plan shall be reviewed at a public hearing conducted at a scheduled Planning 
Commission meeting. The scope of this public hearing shall include a demonstration of 
need as required under this Article, neighborhood compatibility, impact on cultural and 
historic sites, visual mitigation, the submittal and design criteria of this Article, and the 
compatibility of the facility proposal with the Comprehensive Plan, as well as any relevant 
information presented by any person that addresses the purpose and intent of this Article. 
The Planning Commission shall review the proposed Tower for compliance with the 
standards in this Article and, if applicable, provide conditions relevant to the scope of the 
public hearing and/or unique characteristics of the proposed development site, to be 
addressed in Staff’s approval of the site plan. 

d. Before Staff may approve a site plan for a Tower, the Planning Commission must find, 
by a majority vote, that the Concept Plan application complies with this Article, and that 
the application is consistent with the Comprehensive Plan. 

C. Retention of Consultants 

Staff may elect to retain outside consultants or professional services to review a Concept Plan or 
site plan application for a Tower and to make recommendations on relevant issues including, but 
not limited to, verification of the applicant’s compliance with the provisions of this Article, 
analysis of alternatives, conditions of approval, and compliance with State and Federal rules and 
regulations at the applicant’s expense. Fees charged to the applicant shall not exceed the actual 
cost of services rendered. 

D. Applicant’s Burden of Proof 

The applicant for a site plan for any Tower bears the burden of demonstrating by substantial 
evidence in a written record that a bona fide need exists for the proposed structure at its proposed 
height and location as required in Subsection F, “Demonstration of Need”, and that it has met all 
submittal and design criteria in this Article. 

E. Proof of Eligibility 
Speculative Towers are prohibited. Before an application for a Tower can be processed, a copy 
of the applicant’s FCC license must accompany its application. If the applicant is not an FCC 
licensee, the applicant must demonstrate that it has binding commitments from one or more FCC 
licensees to utilize the Tower within six (6) months of issuance of a certificate of occupancy for 
the Tower. Such demonstration shall include submittal of an affidavit by the FCC licensee(s), 
and a copy of each wireless provider’s FCC license. If such FCC licenses have been provided to 
Staff in conjunction with previous tower applications, the applicant may certify that such licenses 
remain in full force and effect. 
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F. Demonstration of Need 

As part of its application submission for a Concept Plan and for a site plan the applicant shall be 
required to submit propagation maps demonstrating a technical need for its proposed Tower and 
justifying the height of its antennas on the structure. One propagation map shall depict existing 
coverage without the proposed site and another depicting coverage with the proposed site. Such 
maps shall identify all adjacent sites whether existing, approved or proposed, and each map shall 
be accompanied by an engineer’s affidavit attesting to the parameters or variables used to create 
the map. 

Such propagation studies shall be submitted in both hard copy and in electronic format to 
facilitate information sharing, inclusion on the county’s web site and to otherwise maximize 
public awareness. 

G. Balloon Test 

1. An applicant shall conduct a balloon or crane test to simulate the maximum height of the 
proposed Tower. Following the test, the applicant shall submit color photo simulations 
showing the proposed structure as it would appear viewed from the closest residential 
property or properties and from adjacent roadways. Photographs should be taken from 
appropriate locations on abutting properties, along each publicly used road from which the 
balloon is visible, and from up to five significant structures or locations identified by Staff. A 
map shall be supplied identifying the location of each photo. Before and after photo exhibits 
will be presented. 

2. Notice of the dates and times of such tests shall be mailed to all property owners within a 
one-quarter mile (1320 feet radius) from the proposed location, in addition to the Historic 
Landmarks Commission at least ten (10) days prior to such tests. The applicant shall utilize 
address and owner information on file at the Jefferson County Assessor’s Office. Such 
notices shall designate a primary date and an alternate date in case of inclement weather. 
Notices shall state that there is an application to the Planning Commission for a Wireless 
Telecommunication Tower on the property and provide the file number. Staff shall review 
and approve the sufficiency of the notice and the list of addresses prior to mailing. An 
affidavit of mailing accompanied by a list of recipients and addresses shall be included in the 
application file. 

3. Such notice shall also be published in the legal advertisements section of a newspaper of 
general circulation in Jefferson County at least ten (10) days prior to such tests. Such notices 
shall designate a primary date and an alternate date in case of inclement weather. The 
newspaper’s affidavit of publication shall be submitted as part of the application file. 

4. In the event the applicant seeks to increase the height of the proposed Tower, or move its 
location more than one hundred (100) feet laterally, from that stated in its original notices, 
additional notice shall be required to be given consistent with the above requirements. 

H. Preferred Structures and Locations Policy 

1. Co-location Encouraged. Prior to the approval of the construction of a new Tower, it is the 
policy of Jefferson County to encourage co-location of wireless facilities in the following 
locations: 

a. Co-location of antennas on existing electric transmission towers. 
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b. Co-location and the use of existing or approved towers, buildings or alternative structures 
such as buildings, water towers, silos, church steeples, and utility poles more than fifty (50) 
feet in height within a one-quarter mile radius of a proposed Tower, where appropriate. 

2. Preferred Support Structures. In light of Jefferson County’s agricultural, and increasingly 
residential character, it is the policy of Jefferson County that for Facilities located outside the 
Industrial-Commercial zoning district, support structures for antennas are desired in the 
following descending order of preference: 

a. Silos 

b. Other Alternative Structures 

c. Monopoles 

d. Lattice Towers 

3. Preferred Locations. For new Towers, it is the policy of Jefferson County to encourage use of 
the following facilities or locations, in descending order of priority: 

a. The Industrial - Commercial District 

b. Non-residential areas screened by existing vegetation and located outside of the 
Industrial-Commercial District 

4. Application Requirements. In furtherance of the Preferred Structures and Locations Policy in 
this Article, the following provisions shall apply to an application for a site plan for a Tower: 

a. The application must demonstrate that the proposed Tower is designed structurally, 
electrically, mechanically and in all other respects to accommodate additional wireless 
users unless the applicant demonstrates that structure height, topography, or other factors 
render this requirement unfeasible. An application must include an affidavit from the 
tower owner affirming that, subject to exceptions for structure height, topography, or 
other factors which make co-location unfeasible, the Tower is available for co-location. 

b. A site plan for a Tower shall not be approved if an electric transmission tower with 
capacity of 230 kV or less is located above, or within twenty-five (25) feet below, the 
ground elevation of, and within a one quarter mile radius laterally, of a proposed Tower, 
unless the applicant can demonstrate that: 

i. Sufficient easements or other interests in real property cannot be obtained to 
accommodate the Facility on the electric transmission tower; 

ii. The electric utility owning the electric transmission tower is unwilling to allow its use 
for wireless facilities; 

iii. Reasonable terms, rates, or conditions cannot be negotiated with the electric utility; 

iv. The location of the Tower will not allow the applicant to meet coverage or capacity 
requirements; or 

v. Other unforeseen reasons make it infeasible to locate the planned telecommunications 
equipment upon existing or approved towers. 

c. Where suitable electric transmission towers are not available for co-location of antennas, 
a site plan for a Tower located outside the Industrial-Commercial zoning district shall not 
be approved unless the applicant demonstrates that the equipment planned for the 
proposed Tower cannot be accommodated on existing or approved towers, buildings, 
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silos or other alternative structures more than fifty (50) feet in height within a one-quarter 
mile radius of the proposed Tower due to one or more of the following reasons: 

i. The planned equipment would exceed the structural capacity of the existing or 
approved tower, building or alternative structures, as documented by a qualified  
and licensed professional engineer, and the existing or approved tower, building or 
structure cannot be reinforced modified or replaced to accommodate planned or 
functionally equivalent equipment at a reasonable cost; 

ii. Existing and approved towers, buildings or other structures within the search radius, 
or combinations thereof, cannot accommodate the planned equipment at a height 
necessary to function reasonably, as documented by a qualified and licensed 
professional engineer; 

iii. Reasonable terms, rates, or conditions cannot be negotiated with the owner of the 
structure and/or property; 

iv. The location of the structure will not allow the applicant to meet coverage or capacity 
requirements; or 

v. Other unforeseen reasons make it infeasible to locate the planned telecommunications 
equipment upon existing or approved towers, buildings or alternative structures. 

d. Antennas associated with an application for a Facility may not be co-located on a tower 
or other support structure developed as an Exempt Facility pursuant to this Article for the 
use of an amateur radio operator. 

I. Cultural and Historic Sites Review 

1. In addition to the notification requirements of this Section, an application for a Tower shall 
comply with the following: 

a. An application for a proposed Tower within the Harpers Ferry Overlay District shall be 
provided, by the applicant, to the National Park Service for review and comment, and the 
applicant will provide Staff an affidavit certifying delivery. 

b. An application for a proposed Tower located within one mile of the Appalachian Trail 
shall be provided, by the applicant, to the Appalachian Trail Conservancy and the 
National Park Service for review and comment, and the applicant will provide Staff an 
affidavit certifying delivery. 

J. Design Criteria 

Wireless Telecommunication Towers shall comply with the following design criteria: 

1. Antenna Mounting Preferences 

Antennas associated with a Tower shall, where practical, be mounted so as to present the 
smallest possible silhouette, profile or cross-section. Preferred antenna mounting scenarios 
are, in order of descending preference: 

a. Antennas within a cylindrical radome matching the diameter of a monopole. 

b. Antennas mounted at the end of straight or curved davit arms or brackets extending from 
the sides of the Tower. 

c. Antennas mounted as an array arranged around a platform extending from the monopole. 
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2. Height Restrictions 

a. Towers in the Industrial-Commercial zoning district shall not exceed 199 feet. Towers in 
all other zoning districts shall not exceed 100 feet. If a silo is used for a support structure 
for antennas, the height of the silo shall not exceed 120 feet. 

b. Antennas may extend up to twenty (20) feet above the height of existing electric trans-
mission towers if such height extensions are preferable to placement of a new Tower. 

3. Fall Zone 

a. With the exception of silos, Towers shall be set back from all property lines a distance 
equal to 110% of tower height measured from the base of the structure to its highest point. 
Additional easements may be acquired on adjacent properties to meet the fall zone 
requirement. 

b. No residential dwellings may be located in the fall zone on either the primary parcel or in 
any easement area on adjacent parcels. 

4. Signage 

Signage at any ground-based portion of a Facility site shall conform to FCC and FAA standards. 
No commercial signage is permitted. 

5. Lighting & Marking 

Towers shall not be lighted or marked unless required by the FCC or by the FAA. 

6. Electrical Supply 

Generators may not be used as a primary electrical power source. Backup generators shall 
only be operated during power outages or for testing and maintenance purposes. Testing and 
maintenance of a generator shall only take place on weekdays between the hours of 8:00 a.m. 
and 7:00 p.m. 

7. Fencing 

Towers, equipment enclosures and other improvements shall be enclosed within a security 
fence consisting of chain link fencing at least eight (8) feet in height. The Planning 
Commission may require as a condition of approval that the fencing be screened by a 
landscaped buffer of at least 10 feet in width planted along the entire exterior perimeter of the 
fence. Such a buffer must contain at least one row of native vegetation and form a continuous 
screen at least 6 feet in height at planting. All buffer yards shall be maintained by the 
property owner. It will be the responsibility of the property owner to maintain the buffer yard 
and to replace any trees or shrubs that die. 

The Planning Commission may waive or modify the fencing requirement upon a determination 
that doing so will enhance the overall appearance of the facility without any compromise in 
safety or security. 

8. Tower Color 

Towers shall have a flat gray or galvanized finish unless the Planning Commission determines 
that another color scheme would be a preferable alternative to address visual mitigation and 
such scheme is consistent with FCC and FAA standards for antenna structure marking. 
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Email:  zoning@jeffersoncountywv.org      Phone:    (304) 728-3228 

Zoning Administrator’s Report 
Board of Zoning Appeals Meeting 

January 23, 2020 

1) Text Amendments: 

 ZTA19-03 – proposes to create provisions to allow large scale Solar Energy Facilities to 
process. The petition was accepted by the Planning Commission at their December 12, 2019 
meeting and a work session is scheduled for their February 11, 2020 meeting. The purpose 
of the work session is to provide information to the Planning Commission on Solar Energy 
Facilities before they hold a Public Hearing. The work session will be open to the public, 
but will not be a public hearing (no public comment). 

 Greenway Engineering continues to work on the reorganization of the Subdivision 
Regulations and Zoning Ordinance. The revised documents will be presented to the 
Planning Commission and County Commission during a joint work session at 6:00 PM on 
February 11, 2020. The Planning Commission will hold a Public Hearing February 25, 2020 
to receive input on the proposed reorganization of the Zoning Ordinance and Subdivision 
Regulations, which includes splitting the Subdivision Regulations into two Ordinances – a 
Subdivision Ordinance and a Land Development Ordinance - and incorporating the 
Improvement Location Permit (ILP) Ordinance into the Subdivision Ordinance. This is 
Phase I of Greenway Engineering’s project and does not propose any substantive changes to 
existing text. The second phase will include amendments to existing text. 

2) Upcoming BZA meeting 

 The next regular meeting is scheduled for February 27, 2020 (deadline for submission is 
Monday, February 3, 2020). 

Jefferson County, West Virginia 
Department of Engineering, Planning, and Zoning 

Office of Planning and Zoning 
116 East Washington Street, 2nd Floor 

P.O. Box 716 
Charles Town, WV 25414 



Jefferson County, West Virginia 
Department of Engineering, Planning and Zoning 

Office of Planning and Zoning 
116 E. Washington Street, 2nd Floor, P.O. Box 716 

Charles Town, West Virginia 25414 
www.jeffersoncountywv.org 

January 2020 
Zoning Certificate Activity Report 

File # 19-36-ZC 
Request: Attached Business Sign for Shepherdstown Subway: 80 sq. ft. replacement sign 
Property Owner: S&T Group, LLC, c/o Apex Rentals 
Applicant: City Neon, Crystal Miller 
Parcel Info: 7670 Martinsburg Pike, Shepherdstown, WV 25443 

Parcel ID: 09000800050000; Size: 1.89 acres; Zoning District: Residential Growth; 
Issuance Date: 01/08/2020 
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