
Jefferson County 

Board of Zoning Appeals 

Thursday, September 24, 2020 at 2:00 p.m. 

Office of Planning & Zoning, 116 East Washington Street, P.O. Box 716, Charles Town, WV 25414 
Phone:  304-728-3228  Email:  zoning@jeffersoncountywv.org  Website:  www.jeffersoncountywv.org 

Members 
Jeffrey Bannon, Chair 

Tyler Quynn, Vice Chair 
Deirdre Catterton 

Matthew McKinney 
Leeds Corbin 

By order of the Jefferson County Board of Zoning Appeals, Jeffrey Bannon, Chair, this Board of 
Zoning Appeals Meeting will be held virtually via ZOOM. 

This meeting will NOT be a LIVE broadcast on our website. Instead, it will be accessible live through 
ZOOM Meeting. If you wish to participate in public comment for one of the agenda items, please type 
your name, address, and agenda item # in the chat function at the start of the meeting. 

Please use the following information to join the ZOOM Meeting: 

https://us02web.zoom.us/j/81547045229  
Meeting ID: 815 4704 5229 

Dial by your location: 

+1 301 715 8592 US 

Meeting ID: 815 4704 5229 
Find your local number: https://us02web.zoom.us/u/kb65f6MrBt 

Access from desktop, laptop, iPad, or from a phone. You will be prompted to download the 
software. If accessing from a phone, you must have the ZOOM app. 

Please mute yourself when you are not talking. When participating, remember that your 
video is streaming to others. 

 

All requests are pursuant to the Zoning & Land Development Ordinance. 

Approval of Minutes: August 27, 2020 

Public Hearing – Administer Oath 

ITEM #1 FILE #: 20-28-ZV 

Request: Variance from Section 5.4B of the Zoning Ordinance (amended 05/01/03) to reduce the side 
setback from 12' to 8' and the rear setback from 20' to 8' for a 12' x 16' (192 sf) accessory 
structure (shed). 

Owner: Lance and Michelle Paul 
Parcel Info: Demory Farms Subdivision, Lot 37; 70 Killian Lane, Charles Town, WV;  

Parcel ID: 02009B00370000; Size: .23 ac; Zoning District: Residential Growth 

ITEM #2 FILE #: 20-29-ZV 

Request: Variance from Section 5.4B of the Zoning Ordinance (amended 01/10/02) to reduce the side 
setback from 12' to 7' and the rear setback from 20' to 11' for a 12' x 20' (240 sf) accessory 
structure. 

Owner: Kimberly Purvis 
Parcel Info: Spruce Hill Subdivision, Lot 14; 30 Balsam Ct., Charles Town, WV;  

Parcel ID: 06003C00140000; Size: 1.23 ac;  
Zoning District: Residential-Light Industrial-Commercial 
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ITEM #3 FILE #: 20-30-ZV 

Request: Variance from Section 5.4B of the Zoning Ordinance (amended 05/01/03) to reduce the rear 
setback from 20' to 11' for a 16' wide deck. 

Owner: Sharon Neubauer 
Applicant: Matthew Lidoco, LRS, LLC 
Parcel Info: Colonial Hills Subdivision, Lot 14; 59 Swearingen Way, Shepherdstown, WV;  

Parcel ID: 09008E00140000; Size: .09 ac; Zoning District: Residential Growth 

ITEM #4 FILE #: 20-7-CUP 

Request: Request for a Conditional Use Permit to operate an Automotive Repair, Sales and Service shop, 
as defined in Article 2. The proposal includes construction of a 4,000 sf building with 
associated parking and a freestanding business sign. 

Owner: Bret de Pedro 
Parcel Info: Vacant parcel on Summit Point Road across from with Hardesty Road, Summit Point, WV;  

Parcel ID: 06001600030000; Size: 14.69 ac; Zoning District: Rural 

ITEM #5 FILE #: 20-31-ZV 

Request: Variance from Section 5.7D.2.b.i(b) to allow the required 50% green space to be allocated on 
each of the individual lots within the cluster subdivision (maximum of five lots proposed). 

Owner: Lutman Land Development, LLC 
Parcel Info: 2751 Engle Molers Rd Harpers Ferry, WV;  

Parcel ID: 09001800170000; Size: 24.91 ac; Zoning District: Rural 

Zoning Administrator Report 

a. Monthly Zoning Certificate Activity Report

Legal Update 

a. Possible executive session on the following pending lawsuits. None

b. Discussion with possible deliberative session and signing of draft Findings/Decisions Meeting: 

August 27, 2020

1. Variance from Section 9.7. Owner: Joseph R Lee. File: 20-25-ZV.

2. Variance from Section 9.7. Owner: Cage, LLC. File: 20-26-ZV.

3. Request for a CUP for Valley Used Cars. Owner: I&K Farms, LLC. File: 20-5-CUP.

4. Request for a CUP for a Restaurant. Owner: Andrew & Nariman Main. File: 20-6-CUP.

5. Variance from Section 4.16. Owner: Asbury United Methodist Church. File: 20-27-ZV.



Minutes 

Jefferson County Board of Zoning Appeals 

Meeting Date: August 27, 2020 1 

Meeting Location: By order of the Chair, the Board of Zoning Appeals meeting was held 2 
virtually via ZOOM. 3 

Board Members Present: Jeffrey Bannon, Chair; Tyler Quynn, Vice Chair; Leeds Corbin and 4 
Matt McKinney 5 

Board Members Absent:  Deirdre Catterton with notification 6 

Staff Members Present: Alexandra Beaulieu, Zoning Administrator; Nathan Cochran, 7 
Assistant Prosecuting Attorney; and, Jennilee Hartman, Zoning Clerk 8 

All requests were pursuant to the Jefferson County Zoning and Land Development Ordinance. 9 

Mr. Corbin called the meeting to order at 2:00 pm. Mr. Bannon called for a vote, which carried 10 
unanimously. 11 

Approval of Minutes: July 23, 2020 12 

Mr. Corbin moved to approve the July 23, 2020 meeting minutes as presented. Mr. Bannon called 13 
for a vote, which carried unanimously. 14 

Public Oath 15 

Due to technical issues with ZOOM, Ms. Hartman swore in members of the public who indicated 16 
they would be providing testimony at the beginning of each item. 17 

ITEM #1 FILE #: 20-25-ZV 18 

Request: Variance from Section 9.7 to reduce the front setback from 40' to 20' to construct a 19 
single-family dwelling unit. 20 

The applicant was not present at the onset of the meeting; however, was available to address the 21 
Board after Item #4. 22 

ITEM #2 FILE #: 20-26-ZV 23 

Request: Variance from Section 9.7 to reduce the side setback for proposed Lot 11A from 8’ 24 
to 5.4’; and, to reduce the front setback for proposed Lot 12A from 20’ to 2’ to allow 25 
for a proposed boundary line adjustment. 26 

The applicant was not present at the onset of the meeting; however, was available to address the 27 
Board after Item #5. 28 

ITEM #3 FILE #: 20-5-CUP 29 

Request: Request by Valley Used Cars for a Conditional Use Permit to operate an Automobile 30 
Repair, Sales, and Service business, to include the repair and sale of used cars. No 31 
new buildings or additions are proposed at this time. Site improvements include 32 
expansion of gravel area and replacement of existing sign in the same location. 33 

Owner: I & K Farms, LLC 34 
Applicant Clarence Haymaker 35 
Parcel Info: 5409 Charles Town Road, Kearneysville, WV; Parcel ID: 07000300010001;  36 

Size: 5.35 acres; Zoning District: Village 37 

Mr. Clarence Haymaker, real estate agent for the property owner, was present to address the Board. 38 
Ms. Beaulieu provided an overview of her staff report explaining the history of the property and 39 
reviewed the conditional use permit criteria. Ms. Beaulieu reviewed various conditions of approval 40 
should the Board grant the request. Mr. Haymaker concurred with Ms. Beaulieu’s representation of 41 
the request.  42 
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Mr. Bannon opened the public hearing. There was no public comment. Mr. Bannon closed the 1 
public hearing. 2 

Mr. Corbin moved to approve the conditional use permit as requested with the following conditions: 3 

1. A 20’ wide buffer screen be retained along the perimeter of the subject two acres. 4 

2. A 15’ wide front setback applies to any customer/employee parking and inventory. 5 

3. The applicant is bound by his testimony. 6 

Mr. Quynn seconded the motion and amended the motion to include that the applicant is 7 
required to come back before the Board to evaluate the signage. 8 

Mr. Corbin seconded the amendment. 9 

Mr. Bannon called for a vote, which carried unanimously. 10 

ITEM #4 FILE #: 20-6-CUP 11 

Request: Request by Andrew and Nariman Main for a Conditional Use Permit to operate a 12 
catering business, to include the distribution of baked goods to off-site vendors, as 13 
well as the preparation and on-site sale of grab-and-go items (such as sandwiches, 14 
salads, and baked goods). Seating is not proposed. The applicant is proposing to 15 
construct a 40’ x 80’ accessory structure, a portion of which is to be utilized for the 16 
proposed business. The proposed use includes a customer parking area and a modest 17 
sign. Land use classification in Appendix C: Restaurant. 18 

Owner: Andrew & Nariman Main 19 
Parcel Info: Grove Minor Subdivision, Lot 3; Vacant parcel located directly behind 2945 20 

Lewisville Road, Summit Point, WV; Parcel ID: 06001900180006; Size: .71 acre 21 
Zoning District: Rural 22 

Mr. Andrew and Ms. Nariman Main, property owners, were present to address the Board. Ms. 23 
Beaulieu provided an overview of her staff report and reviewed the conditional use permit criteria. 24 
Mr. and Ms. Main provided a detailed overview of their request.  25 

Mr. Bannon opened the public hearing. There was no public comment. Mr. Bannon closed the 26 
public hearing. 27 

Mr. McKinney moved to approve the conditional use permit as requested with the condition that the 28 
applicants are bound by their testimony. Mr. Bannon called for a vote, which carried unanimously. 29 

Noting that the applicant for Item # 1 was available, Mr. Bannon called on the applicant to address 30 
the request. 31 

ITEM #1 FILE #: 20-25-ZV 32 

Request: Variance from Section 9.7 to reduce the front setback from 40' to 20' to construct a 33 
single-family dwelling unit. 34 

Owner: Joseph R Lee 35 
Parcel Info: 206 Meadow Bluff Ln, Kearneysville, WV; Parcel ID: 07000600010021; Size: 8.88 36 

ac.; Zoning District: Rural 37 

Mr. Joseph Lee, property owner, was present to address the Board. Ms. Beaulieu provided an 38 
overview of her staff report noting that the intent of the request was to ensure sufficient distance and 39 
elevation from the existing floodplain. Mr. Lee explained the nature of the request to the Board and 40 
reiterated Ms. Beaulieu’s summary of the request.  41 
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Mr. Bannon opened the public hearing. Ms. Maryanne Caruso spoke in opposition to the request. 1 
Ms. Caruso argued that the reduction in the front setback would place the proposed home too close 2 
to her existing home on the other side of Meadow Bluff Lane. 3 

Mr. Lee stated that he had to leave the meeting; however, his wife was now in attendance to 4 
represent the request. In closing, Mr. Lee stated that by locating the home an additional 10’ from the 5 
floodplain that it would increase the home’s overall elevation and reduce the chance of flooding. 6 
Ms. Amanda Lee, property owner, addressed the Board’s questions. Ms. Beaulieu assisted in 7 
answering questions regarding the site’s elevation utilizing the County’s mapping software and 8 
clarified that Meadow Bluff Lane is 30’ wide. 9 

Mr. Young, the former property owner of Ms. Caruso’s property, spoke in opposition to the request. 10 

Mr. McKinney moved to approve the variance with the condition that the applicants were bound by 11 
their testimony. Mr. Bannon called for a vote, which carried three (3) in support and one (1) 12 
opposed (Mr. Corbin). 13 

ITEM #5 FILE #: 20-27-ZV 14 

Request: Variance from Section 4.16 of the Zoning Ordinance, as amended 03/10/11 to 15 
reduce the side landscape buffer and the side setback from 50’ to 25’ for a 1,200 sf 16 
storage building. 17 

Owner: Asbury United Methodist Church 18 
Applicant: Arturo Gales, Head Trustee 19 
Parcel Info: 4257 Kearneysville Pike, Shepherdstown, WV. Parcel ID: 09000800070002;  20 

Size: 4.98 ac.; Zoning District: Residential Growth 21 

Mr. Arturo Gales, Mr. Vernon Hunter, Mr. Carl Fask, representatives for Asbury Church, and Mr. 22 
Corey Jackson, contractor with Minghini’s General Contractor, were present to address the Board. 23 
Ms. Beaulieu provided an overview of her staff report. Ms. Beaulieu explained that the current 24 
Ordinance would allow the structure to be located 25’ from the property line; however, the 25 
previously approved site plan (S11-05) delineated a 50’ unscreened buffer. Ms. Beaulieu clarified 26 
that the request was to allow the proposed structure to be located within the platted 50’ unscreened 27 
buffer. Mr. Gales and Mr. Jackson explained the nature of request and argued that the proposed 28 
location was optimal for the type of storage intended for the structure. 29 

Mr. Bannon opened the public hearing. There was no public comment. Mr. Bannon closed the 30 
public hearing. 31 

Mr. Quynn moved to approve the variance as requested with the condition that the applicants were 32 
bound by their testimony. Mr. Bannon called for a vote, which carried unanimously.  33 

Noting that the applicant for Item #2 was available, Mr. Bannon called on the applicant to address 34 
the request. 35 

ITEM #2 FILE #: 20-26-ZV 36 

Request: Variance from Section 9.7 to reduce the side setback for proposed Lot 11A from 8’ 37 
to 5.4’; and, to reduce the front setback for proposed Lot 12A from 20’ to 2’ to allow 38 
for a proposed boundary line adjustment. 39 

Owner: Cage, LLC 40 
Parcel Info: 171 Euclid Avenue, Charles Town, WV; Parcel ID: 02010A00920000; Size: 15,000 41 

square feet; Zoning District: Residential Growth 42 
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Mr. Geremey Engle, property owner, was present to address the Board. Ms. Beaulieu provided an 1 
overview of her staff report. Ms. Beaulieu explained that the existing garage had been converted 2 
into a dwelling unit without obtaining a building permit by the previous property owner. Ms. 3 
Beaulieu stated that the purpose of the boundary line adjustment was to reconfigure the lot lines to 4 
allow the existing house and converted garage apartment to be located on individual lots. Mr. Engle 5 
explained the nature of the request and reiterated that the subject parcel currently consists of two 6 
legal lots and that there would still be two legal lots after the boundary line adjustment.  7 

Mr. Bannon opened the public hearing. Ms. Sandra Sokol stated she was in support of the request 8 
after gaining a better understanding of the request from the presentation. Mr. Bannon closed the 9 
public hearing. 10 

Mr. Quynn moved to go into deliberative session at 4:00 pm. Mr. Bannon called for a vote, which 11 
carried unanimously. 12 

Mr. Quynn moved to go back into regular session at 4:15 pm. Mr. Bannon called for a vote, which 13 
carried unanimously. 14 

Mr. McKinney moved to approve the variance with the condition that the applicant is bound by his 15 
testimony. Mr. Bannon called for a vote, which carried unanimously. 16 

Zoning Administrator’s Report 17 

a) Monthly Zoning Certificate Activity Report. The Report was included in the mailed packet. 18 

Ms. Beaulieu updated the Board on the status of the following amendments: Solar Energy Facilities 19 
(ZTA19-03), the Reorganization of the Zoning Ordinance and the Subdivision Regulations by 20 
Greenway Engineering, and Commercial Cemeteries (ZTA20-01). 21 

Ms. Beaulieu stated that the next Board meeting would be on September 24, 2020. 22 

Legal Update 23 

a) Possible executive session on the following pending lawsuits. None. 24 

b) Discussion with possible deliberative session and signing of draft Findings/Decisions 25 

Meeting: July 23, 2020 26 

1. Variance from Section 4.3H. Owner: I&K Farms, LLC. File: 20-23-ZV. 27 

2. Request by Richalie Demaine for a CUP to operate a Homebased Federal Firearms 28 
Business [custom manufacturing]. Owner: Richalie Demaine. File: 20-4-CUP. 29 

3. Variance from Section 4.6B. Owner: Richalie Demaine. File: 20-24-ZV. 30 

Mr. Bannon stated he had signed the Findings and would deliver them to the Office. 31 

Mr. Quynn moved to adjourn the meeting at 4:19 pm. Mr. Bannon called for a vote, which carried 32 
unanimously.  33 
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Item #1 Variance from Section 5.4b of the Zoning Ordinance (amended 05/01/03) to reduce the side 

setback from 12' to 8' and the rear setback from 20' to 8' for a 12’ x 16’ accessory structure. 

Applicant: Lance A & Michelle L Paul  

Owner: Same 

Developer: N/A 

Consultant: N/A 

Location: Demory Farm Subdivision, Lot 37, 70 Killian Lane, Charles Town, WV 

Parcel Information 

and 

Zoning District: 

Parcel ID: 02009B00370000; Size: .23 acres; 

Zoning District: Residential Growth 

 

Surrounding 

Properties: 

Zoning Map Designation: 

North, South, East and West: Residential Growth 

History: Demory Farms Subdivision (recorded in Plat Book 21, Page 79 on 03/11/05) 

Waivers/Variances: No 

Approved Activity: Single family residence 

Site Visit 

Conducted: 
No 

 

Summary of Request and Purpose of Ordinance Requirements 

The applicant is seeking a variance from Section 5.4b to reduce the side setback from 12' to 8' and the 

rear setback from 20' to 8' for a 12’ x 16’ (192 sf) accessory structure. 

The purpose of side and rear setback requirements is to reduce the impact that a land use might have on 

an adjacent property; to allow adequate space between a structure and a property line so that 

maintenance of the structure is feasible; to maintain adequate separation between structures for fire 

prevention purposes; and to allow room for utility easements. 

https://jefferson.wvassessor.com/jdownloads/plats/Plat%20Book%2021/PB21%20pg%2079%20(R).jpg
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Staff Evaluation of Request 

The subject parcel is Lot 37 of the Demory 

Farm Subdivision, which was recorded on 

March 11, 2005 in Plat Book 21 at Page 

79. 

The neighbor to the rear, Lot 46, was 

granted a similar variance back in 2011, to 

reduce the side and rear setbacks to 8’ for a 

shed of the exact same dimensions. Staff 

has been in contact with the President of 

the Homeowners Association, who has 

indicated that the HOA has approved the 

proposed placement, contingent upon 

County approval. 

Based on the size of the structure, it would 

appear that impact on adjoining properties 

would be minimal. 

 

It is feasible to comply with the Ordinance by other 

means; however, the applicant has indicated that 

placement in this location is preferred to allow 

continued use of the backyard area. Placement in this 

location is also consistent with configuration of 

accessory structures on surrounding lots in the 

subdivision. 

 

Conditions of Approval 

Should the Board choose to approve this request, 

possible conditions of approval include: 

1. No conditions of approval have been identified. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 

SECTION 5.4b  RESIDENTIAL GROWTH DISTRICT 

HEIGHT AND YARD REQUIREMENTS 
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Item #2 Variance from Section 5.4b of the Zoning Ordinance (amended 01/10/02) to reduce the side 

setback from 12' to 7' and the rear setback from 20' to 11' for a 12’ x 20’ accessory structure. 

Applicant: Kimberly Purvis  

Owner: Same 

Developer: N/A 

Consultant: N/A 

Location: Spruce Hill Subdivision, Lot 14, 30 Balsam Court, Charles Town, WV 

Parcel Information 

and 

Zoning District: 

Parcel ID: 06003C00140000; Size: 1.23 acres; 

Zoning District: Residential-Light Industrial-Commercial 

 

Surrounding 

Properties: 

Zoning Map Designation: 

North, South, East and West: Residential-Light Industrial-Commercial 

History: 

Spruce Hill Subdivision (recorded in Plat Book 19, Page 57 on 08/28/02) 

Minor Plat Change, Lot 14 – Relocated Septic Reserve Area  

(Recorded in Deed Book 1247, Page 83 on 08/20/20) 

Waivers/Variances: None 

Approved Activity: Single family residence 

Site Visit 

Conducted: 
No 

 

Summary of Request and Purpose of Ordinance Requirements 

The applicant is seeking a variance from Section 5.4b to reduce the side setback from 12' to 7' and the 

rear setback from 20' to 11' for a 12’ x 20’ (240 sf) accessory structure. 

The purpose of side and rear setback requirements is to reduce the impact that a land use might have on 

an adjacent property; to allow adequate space between a structure and a property line so that 

maintenance of the structure is feasible; to maintain adequate separation between structures for fire 

prevention purposes; and to allow room for utility easements. 

City of Charles Town 

https://jefferson.wvassessor.com/jdownloads/plats/Plat%20Book%2019/PB19%20Pg%2057%20(R).jpg
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Staff Evaluation of Request 

The subject parcel is Lot 14 of the Spruce Hill Subdivision, which was recorded on August 28, 2002 in 

Plat Book 19 at Page 57. On August 20, 2020, the applicant recorded an approved minor plat change to 

relocate septic reserve area for the purpose of installing an above ground swimming pool. During the 

process of obtaining permits for the swimming pool, the applicants became aware that permits were 

required for sheds and informed the Office of Building Permits that they had placed a shed on their 

property after obtaining approval from their Homeowners Association. At that point, it was discovered 

that the shed had been placed within the required setback area. Staff advised that a variance would be 

required in order to keep the shed in the same location. 

   

 

 

 

 

 

 

 

 

 

 

 

 

  

Minor Plat Change (septic area) 

Deed Book 1247 at Page 83 

Existing Shed 

Subject to Request 

https://jefferson.wvassessor.com/jdownloads/plats/Plat%20Book%2019/PB19%20Pg%2057%20(R).jpg
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During Staff’s research for the variance, Staff noted that Subdivision Plat Note #23 requires a 10’ 

drainage and utility easement along the side and rear property lines for all lots within the Spruce Hill 

Subdivision. The applicant was informed that while the Board has the discretion to reduce building 

setbacks, they do not have the authority to reduce or eliminate platted easements. Therefore, if the Board 

is inclined to reduce the building setbacks for the shed, Staff recommends that a condition of approval 

be contingent upon the Planning Commission’s approval for placement of the structure within the 

easement. Such request has been submitted by the Applicant and is scheduled to be included on the 

October 13, 2020 Planning Commission meeting agenda. 

Based on the size of the structure, it is expected that impact on adjoining properties would be minimal. 

The Homeowners Association approved the requested location back in March of 2019. 

Because the structure is existing, it is not feasible to comply with the Ordinance by any other means 

unless the structure is relocated to another location. The applicant has represented that this would create 

a financial burden due to the existing concrete slab and the electrical work which was already completed 

on the shed. 

 

Conditions of Approval 

Should the Board choose to approve this request, possible conditions of approval include: 

1. No conditions of approval have been identified. 

 

SECTION OF ORDINANCE TO BE CONSIDERED: 

 

& Section 5.4B  RESIDENTIAL/GROWTH DISTRICT 

HEIGHT AND YARD REQUIREMENTS 

 

 

Development Type 

Minimum Lot Area (MLA) 

Area per Dwelling Unit (ADU) Required Yards 

Maximum Building 

Height* 

&1 Single family detached dwelling 6,000 sq. ft. ADU** 
25 ft. front 

12 ft. side 

20 ft. rear 

40’ 
 Public/Central water and sewer 10, 000 sq. ft. MLA 

 Public/Central water or sewer 20,000 sq. ft. MLA 

 No Public/Central water or sewer 40, 000 sq. ft. MLA 
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Item #3 Variance from Section 5.4B of the Zoning Ordinance (amended 05/01/03) to reduce the rear 

setback from 20' to 11' for a 16' wide deck. 

Applicant: Matthew Lidoco, LRS, LLC 

Owner: Sharon Neubauer 

Developer: N/A 

Consultant: N/A 

Location: Colonial Hills Subdivision, Lot 14; 59 Swearingen Way, Shepherdstown, WV 

Parcel Information 

and 

Zoning District: 

Parcel ID: 09008E00140000; Size: .09 acres; 

Zoning District: Residential Growth 

 

Surrounding Properties: 

Zoning Map Designation: 

North: Residential Growth South: Residential Growth 

East: Residential Growth West: Residential Growth 

History: 
Recorded 04/12/05: PC File #04-33 – Colonial Hills Subdivision, Phase 2 

(Plat Book 21, Page 86)  

Waivers/Variances: No 

Approved Activity: Townhouse Unit 

Site Visit Conducted: No 

Summary of Request and Purpose of Ordinance Requirements 

The applicant is seeking a variance from Section 5.4b of the May 11, 2003 version of the Zoning 

Ordinance to reduce the rear setback from 20' to 11’ for a 16’ wide deck. 

The purpose of side and rear setback requirements is to reduce the impact that a land use might have on 

an adjacent property; to allow adequate space between a structure and a property line so that 

maintenance of the structure is feasible; to maintain adequate separation between structures for fire 

prevention purposes; and to allow room for utility easements. 

https://jefferson.wvassessor.com/index.php/mapping-data/plts3
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Staff Evaluation of Request 

The subject parcel is Lot 14 of the Colonial Hills Subdivision, Phase 2, which was recorded on April 12, 

2005 in Plat Book 21 at Page 86. The required setbacks for this section of the subdivision are 25’ front, 

12’ side, and 20’ rear. Based on the sketch provided by the applicant, the proposed deck would encroach 

9’ into the rear setback area and would not encroach within any of the platted landscaping, pedestrian, or 

drainage easements that run along the rear of the property (see exhibits below). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://jefferson.wvassessor.com/index.php/mapping-data/plts3
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The impact on adjoining property owners is 

expected to be minimal as most of the other 

nearby units have similar decks and the rear of 

the property backs up to a residential lot with 

existing, mature vegetation along the shared 

property line. 

Based on the dimensions of the deck and the 

limited building envelop, it is not feasible to 

comply with the Ordinance by any other 

means. Staff discussed with the contractor the 

provision in Article 9, Section 9.5 which 

would allow for a 4’ encroachment into the 

setback area if the width of the deck were 

decreased from 16’ to 10’; however, this 

would reduce the usable area significantly. It 

is worth noting that the developer 

acknowledged the limited buildable area in 

Note 22 on Sheet 1 of the recorded final plat: 

 

 

Conditions of Approval 

Should the Board choose to approve this request, possible conditions of approval include: 

1. No conditions of approval have been identified. 

 

SECTION OF ORDINANCE TO BE CONSIDERED: 

 

 

& Section 5.4B  RESIDENTIAL/GROWTH DISTRICT 

HEIGHT AND YARD REQUIREMENTS 

 

 

Development Type 

Minimum Lot Area (MLA) 

Area per Dwelling Unit (ADU) Required Yards 

Maximum Building 

Height* 

&1 Single family detached dwelling 6,000 sq. ft. ADU** 
25 ft. front 

12 ft. side 

20 ft. rear 

40’ 
 Public/Central water and sewer 10, 000 sq. ft. MLA 

 Public/Central water or sewer 20,000 sq. ft. MLA 

 No Public/Central water or sewer 40, 000 sq. ft. MLA 
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Item #4 Request by Bret de Pedro for a Conditional Use Permit to operate an Automotive Repair and 

Service Shop. The proposal includes construction of a 4,000 square foot building with associated 

parking and a freestanding business sign. The proposed project utilizes approximately three acres 

of the existing 14.69 acre parcel. Proposed land use as listed in Appendix C: Automotive Repair, 

Sales, and Service). 

Applicant: Bret de Pedro 

Owner: Same as applicant 

Developer: Same as applicant 

Consultant: N/A 

Parcel Information 

and 

Zoning District: 

Vacant parcel on Summit Point Rd, across from Hardest Rd, Summit Point, WV 

Parcel ID: 06001600030000; Size: 14.69 acres; Zoning District: Rural 

 

Surrounding 

Properties: 

Zoning Map Designation: 

North & South: Rural / General Commercial  East & West: Rural 

Approvals: None 

Site Visit Conducted: No. 

Summary of Request and Purpose of Ordinance Requirements 

Request by Bret de Pedro for a Conditional Use Permit to operate an Automotive Repair and Service 

Shop. The proposal includes construction of a 4,000 square foot building with associated parking and a 

freestanding business sign. The proposed project utilizes approximately three acres of the existing 14.69 

acre parcel. Proposed land use as listed in Appendix C: Automotive Repair, Sales, and Service). 

Article 2 defines Automobile Repair, Sales, and Service as: “The use of a site for the repair and 

maintenance of automobiles, motorcycles, trucks, trailers, or similar vehicles including but not limited to 

body, fender, muffler, or upholstery work, oil change and lubrication, painting, and tire service, but 

excluding dismantling or salvage.” 
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Property Description 

The subject parcel is an undeveloped 14.69 acre lot. It is surrounded primarily by residential and 

agricultural land uses, with railroad tracks bordering the northern boundary, and the Summit Point 

Automotive Research Center, LLC (SPARC) in close proximity. 

 

 

Impact on adjacent properties 

Based on the applicant’s description of the proposed use, it is expected that the impact on adjacent 

properties would be minimal. Access is available directly off of Summit Point Road, which is a State 

maintained road (i.e. not a private / HOA subdivision road). Developing the property to the proposed 

non-residential land use does not appear to pose a significant change in traffic patterns, based on the 

existing service location within the SPARC property. 

  

Northern Parcel – Good Shepherd 
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Conditional Use Permit Process 

Section 6.3 of the Zoning Ordinance states: 

“The Board of Zoning Appeals shall have the authority over the issuance or denial of a conditional use 

permit for uses listed as “Conditional Uses (CU)” in each zoning district. The Board shall have the 

authority to impose such reasonable conditions and restrictions as are directly related to and incidental to 

the proposed conditional use permit:” 

The following General Standards shall be considered in approving or denying the CUP: 

1. The proposed use is compatible with the goals of the adopted Comprehensive Plan. (Sec. 6.3A.1) 

The subject parcel is shown as “Rural/Agricultural” on the Envision Jefferson 2035 Comprehensive 

Plan’s Future Land Use Guide (see below) and it is outside of the County’s urban growth boundary; 

however, one of the Plan’s goals is to allow Conditional Use Permits to process in the Rural district 

for non-residential uses which are compatible in scale and intensity with the rural environment. 

“…allow the use of a more traditional CUP process in the Rural District for non-

residential uses which are compatible in scale and intensity with the rural environment 

and that pose no threat to public health, safety, and welfare.” (Page 14, Goals and 

Objectives) 

“…This Plan recommends eliminating the LESA system and modifying the CUP 

process for use exclusively for non-residential development projects in the Rural 

Zoning District.” (Page 24, Rural/Agricultural Areas) 

“…This Plan further recommends amending the Zoning Ordinance to eliminate the 

LESA point system and to develop procedures that would allow the use of a more 

traditional CUP process in the Rural District for non-residential uses. This CUP process 

should require a public hearing before the Board of Zoning Appeals to determine if the 

use is compatible in scale and intensity with the rural environment and poses no threat 

to public health, safety, and welfare.” (Page 36, Rural Land Use) 

“Amend the Zoning Ordinance to eliminate the Land Evaluation Site Assessment (LESA) 

system and to modify the Conditional Use Permit (CUP) process in the Rural Zoning 

District, which would be used for compatible non-residential development only.” (Page 

39, Recommendation #4.b – Rural Land Use Planning Recommendations (Goal 2)) 

“While most of these types of Cottage Industries and Home Occupations are permitted 

by right in the Rural District, some more intense uses may require a CUP. This Plan 

recommends that the use of the CUP in the Rural District be limited to non-residential 

uses not permitted in the Rural District which are compatible in scale and intensity with 

the rural environment and that pose no threat to public health, safety, and welfare.” 

(Page 74, Rural Economic Activities) 

“Recommendation 5: Amend the Zoning and Land Development Ordinance to permit 

additional non-residential rurally compatible uses.  

Recommendation 5b: Amend local land use regulations to permit non-agriculturally 

related commercial uses by the Conditional Use Permit (CUP) process in the Rural zone 

if the use is agriculturally and rurally compatible in scale and intensity, poses no threat 

to public health, safety, and welfare, and if the use helps to preserve farmland and open 
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space and continue agricultural operations. (Page 77, Agricultural and Rural Economy 

Recommendations (Goal 8))” 

 

2. The proposed use is compatible in intensity and scale with the existing and potential land uses 

on the adjoining and confronting properties, and poses no threat to public health, safety and 

welfare. (Sec. 6.3A.2) 

With regard to compatibility, the property is located off of State Route 13, Summit Point Road. The 

property is surrounded primarily by agricultural and residential land uses, with non-residential uses in 

close proximity. 

The proposal includes a 4,000 square foot structure, associated parking, and a freestanding sign. The 

applicant has indicated that they intend to orientate the structure away from existing residences and 

that intend to maintain as much of the natural features as feasible. Based on the applicant’s 

representation of the project, the proposed land use appears to be compatible in scale and intensity 

with existing and potential land uses. 

3. The proposed site development shall be such that the use will not hinder nor discourage the 

appropriate development and use of adjacent land and buildings. (Sec. 6.3A.3) 

Based on the information provided, the proposed site development will not hinder nor discourage the 

appropriate development and use of adjacent land and buildings. 

4. Neighborhood character and surrounding property values shall be safeguarded by requiring 

implementation of the landscaping buffer requirements found in Appendix B and Section 4.11 

of this Ordinance. (Sec. 6.3A.4) 

A site plan will be required to process to address the proposed structure and parking. The applicant 

has already indicated that they intend to install landscaping along the shared property lines with 

existing residences, to mitigate any potential impact from the proposed land use. As part of the site 
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plan requirements, the applicant will be required to install landscaping in accordance with Section 

4.11 and Appendix B, as well as ensuring that the proposed structure complies with the 75’ distance 

requirement from any lot with a dwelling unit, church, or institution for human care as required by 

Section 4.6 of the Zoning Ordinance. 

5. Commercial and Industrial Uses shall be in conformance with Section 8.9 of this Ordinance. 

(Sec. 6.3A.5) 

As part of the Conditional Use Permit application, the applicant was informed of this criteria and 

shall comply with this standard. 

6. For properties in the Rural zoning district, roadway adequacy shall be assessed by the 

Comprehensive Plan’s Highway Road Classification Map. (Sec. 6.3A.6) 

Summit Point Road is classified as a Major Collector Road and is therefore, not subject to this 

criteria. 

7. Historic Landmarks Commission’s Findings related to the proposed land use. (Sec. 6.3A.7) 

The subject property does not contain any Category I or II historic sites as defined by the Zoning 

Ordinance; therefore, this criteria does not apply. 

8. Any signs associated with the proposed Conditional Use shall be reviewed by the Board in 

accordance with Section 10.6. (Sec. 6.3A.8) 

Signs accessory to a Conditional Use are subject to Section 10.6 of the Zoning Ordinance, which 

requires that as part of the application, signage shall be addressed for review and consideration by 

the Board at the required Public Hearing. 

The applicant stated that they intend to erect a 2’ x 3’ freestanding sign at the entrance of the 

property (see example below). The subject sign will likely necessitate processing a separate variance 

from Section 10.4 which states that business signs shall not face an adjoining residence. 

 

 
The three colors in the sign will be  

yellow, black, and blue. 

Example 
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Zoning

Subject: FW: Signage for CUP board

From: Bret de pedro <bret@rpperformanceracing.com> 
Date: September 15, 2020 at 6:24:04 AM EDT 
To: Sissy Connolly <ncc2139@live.com> 
Subject: Re:  Signage for CUP board 

  
Looks good to me.  
 
On Sun, Sep 13, 2020 at 7:07 PM Sissy Connolly <ncc2139@live.com> wrote: 

Bret, 

Here is the corrected version.  Ignore the last one sent. 

  

Bret de Pedro  
110 Lower Valley Rd  
Strasburg, VA 22657  

Bret@rpperformanceracing.om  
703-283-0857  

  
September 06,2020  

  
  
Signage for Summit Point Property Owned by Bret de Pedro   
  
Sign Size is 2’ x 3’ will be cut on a wooden board indicated in the sample below.  The three 
colors in the sign will be yellow, black and blue.  We have contacted the sign company about 
having the sign made for the business.  We are holding off on making this sign till the review 
board for the CUP has given us the okay to construct the busines building.  

2’x3’   
  
  
The sign sample below is from   
3D Woodworker Custom Wood Signs  
Sales@3dwoodworker.com  
P.O. Box 1173   
Holland, MI 49423  
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Sent from Mail for Windows 10 

  

 
 
--  
Bret de Pedro  

 
(304)728-6749 - SHOP        
 

    

 
 
--  
Bret de Pedro  

 
(304)728-6749 - SHOP        
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Item #5: Variance from Sec 5.7D.2.b.i(b) to allow the required 50% green space to be allocated on each of 

the individual lots within the cluster subdivision (applicant is proposing a maximum of five lots). 

Applicant: Dave Lutman 

Owner: Lutman Land Development, LLC 

Developer: Same as Applicant 

Consultant: Paul Raco, P.J. Raco Consulting, LLC 

Property Location: 2751 Engle Molers Rd Harpers Ferry, WV 

Parcel Information & 

Zoning District 

Parcel ID: 09001800170000; Size: 24.91 ac;  

Zoning District: Rural 

 

Surrounding 

Properties: 

Zoning Map Designation: 

North: Rural  South:  Rural 

East: Rural  West: Rural 

History: Plat Book 2, Page 345, recorded 06-26-1972 (survey plat – 26.51 acre parcel) 

Plat Book 3, Page 71, recorded 07-24-1975 (merger – 26.03 acre parcel) 

Deed Book 492, Page 46, recorded 10-23-1981 (1.11 Acre Outsale Parcel) 

Waivers/Variances: None 

Site Visit Conducted: No 

 

Summary of Request and Purpose of the Ordinance Requirements 

The applicant is requesting a variance from Section 5.7D.2.b.i(b) to allow the required 50% green space to 

be allocated on each of the individual lots within the cluster and has proffered that he will place an easement 

on each of the lots to preserve the green space area. The applicant is proposing a maximum of five lots. 

The purpose of the required green space in a cluster subdivision was intended to preserve farmland or other 

natural features while still providing land owners the opportunity to develop their land. 

https://jefferson.wvassessor.com/jdownloads/plats/Plat%20Book%202/PB2%20Pg%20345%20(R)%20D.jpg
https://jefferson.wvassessor.com/jdownloads/plats/Plat%20Book%203/PB3%20pg71%20(R).jpg
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Staff Evaluation of Request 

The subject parcel contains 

approximately 24.91 acres and is 

the residual parcel from an outsale 

division which occurred in 1981 

(Deed Book 492, Page 46). Under 

the current cluster provisions, based 

on the acreage on record in 1988, 

12.45 acres would be required to be 

retained as green space. 

The applicant is proposing to 

allocate a portion of the required 

50% green space area on four of the 

proposed five lots in lieu of a single 

12.45 acre green space lot. As part 

of the request, the applicant has 

proffered to place each of the 

allocated green space areas under a perpetual green space easement, restricting any buildings from 

placement within the green space areas (see exhibit from application below). 
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As the applicant indicated, the cluster provisions were written to allow larger tracts of land to develop, 

while retaining 50% of the land in open space/farmland. There is no minimum or maximum acreage 

requirement for the parent tract to process through the cluster provisions, and density is calculated based 

on the acreage on record in 1988. The subject parcel is 24.9 acres is permitted to create a total of five lots 

(four lots and a residue) under the cluster provisions. It appears that the proposal to subdivide larger lots, 

with designated green space easements on each of the lots, meets or exceeds the requirements of the 

Ordinance. Based on the proposed design, it appears that impact on adjoining properties is mitigated by 

the green space easements. 

It is feasible to comply with the Ordinance by other means. The applicant has the right to create five lots 

(total) under the cluster provision and would be required to retain ~12.45 acres in green space area. 

However, as the applicant noted in his application, allowing the green space to be dispersed between the 

proposed five lots would allow the developer to create larger parcels of approximately 5 acres in size (as 

opposed to 2.5 to 3 acres). It should also be noted that the Ordinance does not require that the green space 

area be placed in an easement; therefore, it would appear that placing individual easements on each lot 

would satisfy the intent of the green space requirement to preserve land in its natural condition. 

Conditions of Approval 

If the variance is granted, a possible condition of approval could be: 

a) The applicant, as proffered, shall place a perpetual green space easement on four of the proposed 

five lots, with the total green space area equal to or greater than the required 50% (~12.45 acres). 

 

Section of Ordinance to be Considered: 

Section 5.7 Rural (R) District23, 32 

The purpose of this district is to provide a location for low density single family residential development in 

conjunction with providing continued farming activities. This district is generally not served with public 

water or sewer facilities, although certain size developments processed under the cluster provision of 

Section 5.7D(2) may choose to do so. A primary function of the low density residential development 

permitted within this section is to preserve the rural character of the County and the agricultural community. 

All lots subdivided in the Rural District are subject to Section 5.7D. The Envision Jefferson 2035 

Comprehensive Plan recommends that the cluster provision of the Zoning Ordinance be the preferred 

method of residential development in the Rural zoning district.8, 23, 32 

A. Principal Permitted and Conditional Uses23, 27, 32 

1. Uses that are permitted, conditional, and not permitted in this district shall be as indicated in 

Appendix C, Principal Permitted and Conditional Uses Table.27, 32 

2. Uses shown as conditional uses (CU) for this district in Appendix C, Principal Permitted and 

Conditional Uses Table shall be subject to review and approval by the Board of Zoning Appeals 

in accordance with Section 6.3 of this Ordinance.27, 32 

B. Minimum Lot Area, Lot Width and Yard Requirements23 
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1. Setbacks, height, and other site development standards shall be as indicated in Appendix A, 

Residential Site Development Standards, and Appendix B, Non-Residential Site Development 

Standards, except as provided elsewhere in this Ordinance.27 

2. Commercial and Light Industrial uses are subject to the requirements of Section 5.6D and the 

requirements for such standards in Article 8.23  

3. Any building or feeding pens in which farm animals are kept shall comply with distance 

requirements specified in Section 4.6 and the requirements for barns and feeding pens specified 

in Article 8. Also, any buildings used to store manure shall comply with distance requirements 

specified in Section 4.6A.23 

C. Height Regulations 

No structure shall exceed 45 feet in height except as provided in Section 9.2.32 

D. Maximum Number of Lots Allowed 

All parcels of land that were on record as of October 5, 1988 are entitled to subdivide for single 

family detached residences based on Subsections 5.7D.1, 5.7D.2 or 5.7D.3 below.  

A property owner may use a combination of these Subsections, provided that the number of lots are 

prorated by density. The density rights for any rural development shall be based on the parcel of 

record as of October 5, 1988 utilizing the following alternatives:8, 32 

1. A property owner may create one (1) lot for every 15 acres with a minimum lot size of three (3) 

acres.17, 21 

a. Maximum number of lots allowed (density) shall be computed using acreage on record as of 

October 5, 1988. Any divisions which have occurred since that time shall be subtracted from 

the maximum number of lots allowed.32 

b. A property owner may transfer rights to adjacent parcels which are owned by the same 

entity.17, 21 

2. Clustering 

a. Purpose and Intent 

i. To encourage the conservation of farmland in the Rural Zoning District by planning the 

residential development allowed in the zone to provide for the best obtainable siting, 

access and location of lots on a tract while retaining a portion of the property as green 

space32. 

ii. To provide for a well planned development while minimizing the use of prime 

agricultural land. 

b. Requirements 

i. One (1) lot may be subdivided for every five (5) acres.17, 21, 23, 32 

(a) Maximum number of lots allowed (density) shall be computed using acreage on 

record as of October 5, 1988. Any divisions which have occurred since that time shall 

be subtracted from the maximum number of lots allowed.32 
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(b) A minimum of 50% of the property shall be retained as green space and shall contain 

no further development rights unless the property is placed in another zone or further 

subdivision is allowed by ordinance. A note to this effect shall be placed on all cluster 

subdivision plats.32 

(c) For every additional 5% green space preservation, the following sliding scale may be 

utilized:32 

55% green space 1 lot per 4.5 acres 

60% green space 1 lot per 4 acres 

65% green space 1 lot per 3.5 acres 

70% green space 1 lot per 3 acres 

75% green space 1 lot per 2.5 acres 

ii. The residue of a lot divided utilizing either 5.7D.1 or 5.7D.2 prior to the date of adoption 

of this amendment on March 16, 2017, shall have additional rights based on the 

provisions of this Subsection, provided that the total lots developed shall not exceed one 

lot per five acres based on the parent parcel on October 5, 1988 and all other provisions 

of this Subsection are complied with.32 

iii. Minimum lot size shall be 40,000 square feet for lots that will be served by individual 

wells and septic systems; 20,000 square feet for lots that will be served by a central water 

OR central sewerage system; and 10,000 square feet for lots that will be served by both a 

central water AND central sewerage system.17, 21, 32 

(a) Setbacks shall be 25' front, 12' sides, and 20' rear. 

(b) All clusters of three (3) or more lots shall be served by an internal road; provided that 

all clusters utilizing the sliding scale in 5.7D.2.b shall have an internal road with 

direct access to a public road identified as a Major Collector or a Minor or Principal 

Arterial on the Envision Jefferson 2035 Comprehensive Plan Roadway Classification 

Map.23 

(c) Clusters of three (3) or more lots shall not be along an existing public road. 

(d) A property owner may transfer rights to adjacent parcels which are owned by the 

same entity.17, 21 

iv. Procedures23 

(a) Concept Plan. For the subdivision of tracts eligible for cluster lots, a concept plan 

must be submitted pursuant to the requirements of the Jefferson County Subdivision 

and Land Development Regulations. All cluster developments must be processed as a 

Major Subdivision.17, 21, 23 

(b) The Concept Plan for a proposed Cluster Development can be combined with the 

required submittal and process requirements for a Concept Plan for a Major 

Subdivision as outlined in the Subdivision Regulations, provided that the Concept 
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Plan includes all requirements of the Concept Plan in the Subdivision Regulations and 

includes the necessary soils and topographic data, together with a written narrative, 

required for the analysis listed below.32 

(c) The Staff shall review and make a recommendation to the Planning Commission 

regarding the proposed design and layout of the proposed Cluster Development. Staff 

shall consider the following when reviewing the Cluster Concept Plan:32 

(1) Soils: The cluster plan should minimize the use of the higher quality soils (class I, 

II and III as designated in the soils classification study) and maximize the use of 

steeper sloped areas, areas of poorer soils and areas which are otherwise less 

productive for agricultural uses. 

(2) Surrounding land use and zoning: The cluster plan shall consider the existing land 

uses and zoning in the vicinity. Generally, new lots which are adjacent to existing 

development or residential zoning are preferred to creating an isolated cluster of 

new houses. 

(d) If the concept plan is approved by the Planning Commission, the applicant may then 

proceed with platting of the clustered development in accordance with the Jefferson 

County Subdivision and Land Development Regulations and the approved concept 

plan. The plat shall bear a statement indicating “The land lies within an approved 

rural cluster development and no further subdivision of the remaining land is 

permitted unless the property is placed in another zone or further subdivision is 

allowed by ordinance or regulation”.23 

3. If the development rights under Subsections 5.7D.1 and 5.7D.2 above have not been utilized, any 

property that was a lot of record as of October 5, 1988 may create three (3) total lots (including 

the residue) during any five year period. Such application may process as a Minor Subdivision, 

in accordance with the Subdivision Regulations, and shall be exempt from density limitations 

provided that all subdivision requirements are satisfied. Applications which exceed this number 

during any five year period shall process under Subsection 5.7D.1 or 5.7D.2 above. Only the 

residue or parent parcel may qualify under this provision once the original subdivision takes 

place. All lots that qualify under this section must meet subdivision requirements.32 

4. Subdivisions involving transfers of land between family members known as “Family Transfers”, 

as defined in Article 2, shall not be subject to the density requirements of this section. All lots 

that qualify under this section must meet subdivision requirements. Family transfers are not 

entitled to further subdivide except as another Family transfer.32 

5. Once the maximum number of lots are created under 5.7D, the property cannot be further 

subdivided unless the Ordinance is amended to allow such. 







Lutman Land Development, LLC 
Request for Variance 

Article 5, Sections 5.7D2(b)i(b) 
Jefferson County Zoning Ordinance 

August 31, 2020 
Brief Description 
 
Article 5, Section 5.7D2(b)i(b) requires that 50% of land developing under this section 
be retained in open space, farm, green space, forest, etc.  As explained in the same 
type of request made in February/March of this year to the Board, the Staff has 
interpreted that this 50% provision should be retained on the Residue of the 
development.  The applicant is proposing to retain the 50% in open space on the lots as 
generally depicted on the Sketch.  The Applicant proposes this area as a Platted and 
Deeded Preservation Easement on the lots. 
 
The approximate 24.9 acre parcel is permitted to subdivide into a total of 5 lots (4 lots 
and a residue) under this provision of the ordinance.  In this case the necessary 50 
percent would be about 12.5 acres which would need to be left in open/green space.  
As was proposed and approved by the Board in the past, the Applicant is subdividing 
the property into four 5 acre parcels with an approximate 5 acre residue with the 
required 50% green/open space on the lots as generally illustrated on the Sketch.  This 
area, as will be approved by the Zoning Administrator at Final Plat stage, will be placed 
in a perpetual green space easement which would allow for no building in that area. 
 
Again, the applicant believes that this would allow the area around the subdivision to be 
buffered from each house construction site, while still accomplishing the goal of keeping 
12.5 acres in open and green area.  This would allow the same number of lots as 
permitted by a cluster subdivision with the same amount of required open space.   
 
The applicant could also develop this property by subdividing the property into 2 lots 
and a residue every 5 years until the entire property is developed into approximately 12 
lots over time.  If the Applicant is granted the variance as requested, then the land will 
only develop into the 5 lots as proposed and presented with this variance under this 
clustering provision.   
 
As explained on the sketch, the currently shown Lot 4 Residue will be one lot during the 
first phase and it will be split into two lots at a later point depending on the DOH 
approvals.  This sketch shows an illustration of the proposed green/open space that will 
preserved.  However, if the Board approves the variance, the final area will be platted 
on the Final Plat and may shift a bit based on the necessary septic, well and highway 
approvals.  The Zoning Administrator will approve the final layout as she did with the 
last similarly requested and approved variance from this section. 
 
Accordingly, the Applicant respectfully requests that the variance be granted to allow a 
total of 5 Lots with the open space being placed in an easement on the actual lots, as 
generally shown, as opposed to just on the residue.  



Lutman Land Development, LLC 
Variance Request: Article 5, Sections 5.7D2(b)i(b) 

Jefferson County Zoning Ordinance 
August 31, 2020 

 
Four Criteria 
 

1. Granting the variances will not adversely affect the public health, safety or 
welfare, or the rights of adjacent property owners or residents. 
 
The Applicant is not asking for any additional lots than what is already permitted.  
In fact, if the Applicant subdivided the property to the maximum density 
permitted, he could do an additional 7 lots over time utilizing the 2 lots every five 
year provision.  Allowing the Applicant to develop 5 larger lots instead of 4 small 
lots and a larger residue will still allow the rural nature of the area with the 
required approximate 12.5 acres of open/green space being provided on the lots 
as generally illustrated on the sketch.  In other words, the overall density stays 
the same as what is permitted by the Cluster provision with the same amount of 
open, preserved green space.  The final layout will be approved by the Zoning 
Administrator based on the final location of the septics, wells and entrance. 
 
Each lot will still need to obtain Health Department Approval and the subdivision 
will still need the appropriate Highway Department approval.  Instead of having 4 
lots as small as 1 acre with a larger residue, the applicant is requesting four 5 
acre parcels and a residue, with the open space being provided on the lots 
instead of just on the residue.  Initially, the first phase will be 3 lots and a residue 
Lot 4.  Phase Two will split Lot 4 into another Lot. 

 
  

2. In what way does this request arise from special conditions or attributes which 
pertain to the property for which a variance is sought, and which were not 
created by the person seeking the variance? 

 
This property is mostly bordered on three sides by two State roads and a private 
access road.  The idea of requiring 50% of the land in the rural district to remain 
in open/green space is to allow a larger residue to be farmed.  This provision is 
set up for larger properties and works when the parent parcel is much larger, and 
this provision would leave a workable farm.  When the properties are less than 
50 acres, it seems to be more appropriate to allow the larger lot sizes which are 
more compatible in this area. of cluster developments be clumped together to 
protect adjacent farm uses.  In this case, since three of the sides are bordered by 
the State Roads and access lane, it makes sense that the platted Preservation 
Easement is proposed along the remaining neighboring open land.  So, the 
Applicant can still meet the requirement of 12.5 acres of open/green space but 
provide for lots of equal size and provide for the Preservation Easement in the 
rear of the property. 
 



The Applicant could still develop using different permitted provisions of the 
Zoning Ordinance.  One provision would allow the Applicant to develop into 12 
lots over the course of time.  Instead, the Applicant is proposing to develop only 5 
lots as permitted by clustering.  Additionally, the Applicant is going to meet the 
open space by providing for a preservation easement on the required 
approximately 12.5 acres divided through the lots.  The proposed arrangement is 
actually more consistent with the Comprehensive Plan, since if the open/green 
space were platted under the current interpretation, the residue would not have 
to provide for a deeded Preservation Easement.  In other words, as proposed, 
the approximate 12.5 acres will be in a platted and deeded preservation 
easement that allows for no construction.  As the ordinance is currently written, 
no preservation easement would be required on the residue if the variance is 
rejected. 

 
3. How will granting this variance eliminate an unnecessary hardship and permit a 

reasonable use of the land? 
 

As stated above, there are 3 (4 with rezoning) ways to develop the property.  
One is to develop 2 lots every 5 years which would result in about 12 lots over 
time.  Another way is to cluster 4 small lots with a residue of about 15 acres.  
This would push all the lots up front.  The final way is to have this variance 
granted which would allow the same number of lots as the Cluster, but to spread 
it over the entire land.  This would seem to meet the rural intent of the area and is 
consistent with the Comprehensive Plan.  The Applicant believes that the third 
way would also be the best for the area since each of the new lots will contain 
about 5 acres with about half of lots being placed in a preservation agreement.   

 
4. How will granting this variance allow the intent of this Zoning Ordinance to be 

observed and substantial justice to be done. 
 
There are several purposes of this ordinance provision.  First, it would allow 
cluster developments with large residues that could be lumped together to be 
compatible for farming.  In this case, the property is only 25 acres and bordered 
by roads or lanes on three sides and other lots.  So, the area proposed to be 
protected in a preservation easement will be along that area of the property 
adjacent to the bordering open land.  This approach will also allow larger lots (as 
opposed to small clustered lots) which are more compatible with the surrounding 
land and lots. 
 
Secondly, this ordinance provision allows for half of property to remain 
undeveloped.  In this case, that half equals approximately 12.5 acres.  By setting 
aside the same required 12.5 acres of land in a preservation easement on the 
lots, it still meets the goals and intent of the Zoning Ordinance to preserve half of 
the property.  Furthermore, the proposed approach is more consistent with goals 
of the Comprehensive Plan, since this open/green land will be in an actual 
Preservation Easement that prevents construction in the area.   As such, this 
land remains protected and cannot be further subdivided in that area of the lots. 
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Email:  zoning@jeffersoncountywv.org      Phone:    (304) 728-3228 

Zoning Administrator’s Report 

September 24, 2020 Board of Zoning Appeals Meeting 

 

Date of Memo: September 16, 2020 

 

1) Text Amendments: 

 ZTA19-03 – Proposed Text Amendment to the Zoning Ordinance to create provisions to 

allow Solar Energy Facilities to process in Jefferson County:  

o The County Commission held a Public Hearing on 09-11-20. Written comments may 

be submitted to the County Commission through 09-25-20. 

 Greenway Engineering continues to work on the reorganization of the Subdivision 

Regulations and Zoning Ordinance. A Public Workshop was held on June 23 to review the 

status of Phase I. The next step, Phase II, includes revisions to both the Subdivision 

Regulations and the Zoning Ordinance. A Public Hearing will be held on any proposed 

revisions. 

 ZTA20-01 – Request to create a new definition for “cemetery” and request to amend 

Appendix C to reflect “Commercial Cemetery” as a Conditional Use in the Rural zoning 

district. 

o The Planning Commission held a Public Hearing on 09-08-20. Public comments 

may be submitted to the Planning Commission through 09-22-20. They will review 

all comments submitted through 09-22-20 at their 10-13-20 meeting. 

 ZTA20-02 – Request to amend the Zoning Ordinance to change the classification for Drive-

Through Restaurants in the Residential-Light Industrial-Commercial (RLIC) zoning district 

in Appendix C from Conditional Use (CU) to Permitted Use (P). Additionally, the 

amendment would include eliminating Section 5.8C.3, which refers to Drive-Through 

Restaurants requiring a Conditional Use Permit. 

o The Planning Commission voted to accept the request into their work plan and 

scheduled a public hearing for 10-13-20. 

2) Upcoming BZA meeting 

 The next regular meeting is scheduled for October 22, 2020 (deadline for submission is 

Monday, September 28, 2020). 

Jefferson County, West Virginia 
Department of Engineering, Planning, and Zoning 

Office of Planning and Zoning 

116 East Washington Street, 2nd Floor 

P.O. Box 716 

Charles Town, WV 25414 

 

mailto:zoning@jeffersoncountywv.org


Jefferson County, West Virginia 
Department of Engineering, Planning and Zoning 

Office of Planning and Zoning 
116 E. Washington Street, 2nd Floor, P.O. Box 716 

Charles Town, West Virginia 25414 
www.jeffersoncountywv.org 

September 2020 
Zoning Certificate Activity Report 

File # 20-20-ZC 
Request: Modifications to existing telecommunications tower (PC File #S97-4). 
Property Owner: Matthew Rushizky, Personal Representative 
Applicant: Smartlink Attn: Nate Montanye 
Parcel Info: 8428 Shepherdstown Pike, Shepherdstown, WV 25443 

Parcel ID: 09000900040000; Size: 205.97 acres; Zoning District: Rural 
Issuance Date: 08-21-20 
File # 20-21-ZC 
Request: Modifications to existing telecommunications tower. 
Property Owner: American Tower Corporation 
Applicant: Jacobs Telecommunications Attn: Andrea Holzer 
Parcel Info: 17340 Poppy Road, Bluemont, VA 20135 

Parcel ID: 06002500080003; Size: 2.01 acres; Zoning District: Rural 
Issuance Date: 09-03-20 
File # 20-22-ZC 
Request:  Change in Ownership – Nonconforming Use – Salvage and Recycling Yard 
Property Owner:  DLGA, LLC / David and Lisa Butcher 
Applicant: Road Runner Wrecker Service, Inc. 
Parcel Info: 2282 Summit Point Road, Summit Point, WV 25446 
 Parcel ID: 06001600100000; Size: 25 acres; Zoning District: Rural 
Issuance Date: 09-14-2020 
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