
AGENDA 
JEFFERSON COUNTY PLANNING COMMISSION 

November 08,  2011 
 

Planning Commission meetings are located in the Old Charles Town Library meeting room at 
200 East Washington Street, at the side entrance on Samuel Street at 7:00 PM                                                                  
 
1. Election of President. 

 
2. Approval of the minutes for the October 11, 2011 meeting. 

 
3. Citizen Communications. 

 
4. Request for postponement. 

 
5. Public Hearing for Zoning Map Amendment (Rezoning) for property designated as Tax 

District: Harpers Ferry, Map: 9, Parcel: 39.1. This property is currently zoned Residential 
Growth and Residential/Light Industrial/Commercial zoning is being requested.  The property 
is located on the south side of Route 340 (William L. Wilson Freeway); the east side of Route 
27 (Millville Road) and on the north side of Route 27/2 (Allstadt’s Hill Road) and is a total of 
12.97 acres.  James and Barbara Gibson are the owners. 

 
6. Public Hearing for Zoning Map Amendment (Rezoning) for property designated as Tax 

District: Shepherdstown, Map: 13, Parcels: 26.1, 26.2, 26.3 & 26.4. These properties are 
located on Kearneysville Pike approximately 0.5 miles west of its intersection with Morgan 
Grove Road and are a total of 13.69 acres.  Twin Oaks Subdivision, LLC is the owner. 

 
7. Final Plat Public Hearing for a resubdivision of Lot #16 and the Homeowners Association 

Parcel of the Cedar Meadows Airpark (PC File #11-07)  The property is located on Hardesty 
Road near the VA/WV border, close to the intersection with Jamestown Road and is 
designated as Tax District: Middleway, Map: 29, Parcel: 1.  Timothy J. Foltz is the 
owner/developer.   

 
8. Final Plat Public Hearing for a major plat change for Spruce Hill (PC File #02-08) to amend 

the 50’ landscape buffer to accommodate a garage on Parcel #88.  This property is located on 
Huyett Road approximately 0.5 miles west of its intersection with US Route 340 at 411 Blue 
Spruce Drive in Charles Town, W.V., 25414 and is designated as Tax District: Kabletown, 
Map: 3C, Parcel: 88.  William and Lori Davis are the owners. 

 
9. Site Plan Public Hearing for Jefferson Asphalt Products (PC File #S11-12).  This project 

consists of a 60 ft. by 70 ft. single story office  building and a 60 ft. by 100 ft. maintenance 
shop.  The property is located at 9390 Middleway Pike on WV Route 51 near Tuscawilla Hills 
and is designated as Tax District: Charles Town; Tax Map: 13 Tax Parcel: 7. 

 
10. Request by Robert Henshaw (WilBob Farm Inc.) for a waiver from the Subdivision 

Regulations Section 20.201 to allow for a second access to the property. This property is 
located on Route 51 approximately 0.3 miles west of the insection of Middleway Pike and 
North Childs Road and is designated as Tax District: Middleway, Map: 19, Parcel: 39. 

 
11. Reports from Legal Counsel and legal advice to PC. 
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12. Director’s Report. 

 
13. County Commission Liaison Report. 

 
14. Planning Commission Exchange. 

 Report from the Health Department Meeting Liaison. 
 Report from the Public Service District Meeting Liaison. 
 Report from the Parks and Recreation Meeting Liaison. 
 Report from the Jefferson County Development Authority Meeting Liaison. 
 Report from the Water Advisory Committee Meeting Liaison. 

 
15. President’s Report. 

 
16. Actionable Correspondence.  

 
17. Non-Actionable Correspondence. 
 
The Planning Commission welcomes written comments at any time.  Our office is open Monday 
through Friday, 9:00 a.m. to 5:00 p.m., and is located at 116 East Washington Street, P.O. Box 
338, Charles Town, WV 25414.  Our phone number is (304) 728-3228; our fax number is  
(304) 728-8126; our email address is planningdepartment@jeffersoncountywv.org and our 
website is www.jeffersoncountywv.org.  
 
Any party desiring a transcript of these proceedings will be responsible for providing a competent 
stenographer at their own expense.Minutes and video recordings of past meetings, Subdivision 
Regulations, Zoning Ordinance, and the Comprehensive Plan can be found on the website.  The 
office has a file on each project as well as aerial photos of the county.  Minutes and audio 
recordings of older meetings not on the website are available for review in the office. 



MINUTES 
JEFFERSON COUNTY PLANNING COMMISSION 

OCTOBER 11, 2011 
 

The Jefferson County Planning Commission met on Tuesday, October 11, 2011, with the 
following Commission members present: Daniel Hayes, President; Morgan Etters, Secretary; 
Gene Taylor, Kelly Baty, Ed Burns, Paul Taylor, Eric Smith and Walt Pellish.  Staff members 
present included Jennifer Brockman, Director of Planning and Zoning; Seth Rivard, Planner; 
Jonathon Saunders, County Engineer; Stephanie Grove, Assistant Prosecuting Attorney; and 
Amy Puetz, Planning Clerk. 
 
Mr. Arnold Dailey was absent with notification. 
 
Mr. Hayes called the meeting to order at 7:00 PM.   
 
1. Approval of the minutes for the September 13, 2011 meeting. 

 
Mr. Pellish moved to approve the minutes of the September 13, 2011 Planning Commission 
meeting.  Mr. Taylor seconded the motion which carried 5 for and 1 abstention (Ms. Etters). 
 

2. Citizens Communication.  
 
Ms. Kathy Knight, Homeowner’s Association (HOA) President of Carriage Park I, discussed 
her concerns regarding the Home Business and Cottage Industry Amendments.  She 
questioned which body, the Planning Commission or the HOA, would enforce the HOA 
covenants; that do not allow home businesses in their subdivisions.  Ms. Knight commented 
that the HOA should be notified when a home business is being proposed within their 
subdivision.  She distributed a form that she suggested to be completed and notarized with 
each Home Business/Cottage Industry applied for when the residence is located in a 
subdivision with an active HOA.   
 
Mr. Hayes reminded Ms. Knight that the Planning Commission had already forwarded the 
amendments to the County Commission for approval.  Ms. Brockman stated that the County 
Commission had left the public hearing on this topic open for public comment which would 
be discussed on November 3, 2011. 
 
Ms. Knight continued to explain the proposed form and requested that the legal department 
make necessary edits to the document.  Discussion regarding enforcement of covenants 
ensued.  Ms. Brockman agreed to forward the proposed form to the County Commission for 
review.   
 

3. Request for postponement.  None. 
 

4. Concept Plan Review and Public Workshop for Hite Road Park (PC File #S11-15).  
This property is located on the north side of Hite Road, approximately 2 miles south of 
the intersection of State Route 9 (Charles Town Road) and County Route 1 
(Kearneysville-Virginia Line Road).   This project consists of a 119 acre property 
owned by Jefferson County Parks and Recreations, dedicated for public use to include 
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walking trails, picnic and park areas, athletic fields, sports courts, a skate park, 
miniature golf course, and sports support facilities.  The property is located in Tax 
District: Middleway; Tax Map: 9 Tax Parcel: 2.17. 
 
Mr. G. Taylor recused himself due to being a member of the Jefferson County Parks and 
Recreation Committee (JCPRC) and he left the room.   
 
Mr. Zac Lette, of Land Planning Development Association, representing JCPRC gave a 
detailed visual presentation of the project.  
 
Mr. Baty entered the room at 7:17 PM.   
 
Mr. Denny Dunlap, of Triad Engineering, reviewed the infrastructure on the property. 
 
Mr. Rivard read from his staff report recommending approval with the condition that a 
required traffic study be submitted with the site plan and that the walking trail be extended 
across the roadside of the park to replace sidewalks. 
 
Mr. Wesley Wendell, previous property owner, explained the history of the project.  
 
Mr. Hayes opened the public hearing.  Mr. David Tabb, Jefferson County resident, 
questioned if all Environmental Protection Agency (EPA) issues had been addressed and if 
the chemicals had been removed from the property to avoid a health risk.   
 
Mr. James Wells, owner of an adjoining property, suggested that the park may need security 
and raised concern that foot traffic from a nearby subdivision may destroy the park.   
 
Mr. Burns moved to close the public hearing.  Mr. G. Taylor seconded the motion which 
carried unanimously. 
 
Mr. Lette explained that a Phase I Environmental Site Assessment was completed to satisfy 
EPA issues and security would be addressed with a closed gate preventing vehicular access 
after-hours. 

 
Mr. Burns moved to approve with the staff recommended motion (attached).  Mr. Pellish 
seconded the motion which carried unanimously. 
 
Mr. G. Taylor reentered the room at 7:45 PM. 
 

5. Determination of Completeness of a Site Plan for Jefferson Asphalt Products (PC File 
#S11-12).  This property is located at 9390 Middleway Pike on WV Route 51 near 
Tuscawilla Hills.  The property is located in Tax District: Charles Town; Tax Map: 13 
Tax Parcel: 7. 
 
Mr. Smith entered the room at 7:46PM. 
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Mr. Rivard read from his staff report and recommended finding the site plan complete.  Mr. 
Pellish moved to approve for completeness and to schedule the site plan public hearing for 
November 8, 2011.  Mr. Smith seconded the motion which carried unanimously.   
 
Mr. Dirk Stansbury, engineer for Jefferson Asphalt Products, requested that the Planning 
Commission allow him to pour concrete at the location prior to the site plan public hearing.    
There was discussion regarding legal aspects of allowing this activity for the project and if a 
decision could be made at this meeting since it was not placed on the agenda for voting.  Mr. 
Hayes suggested that Mr. Stansbury work with staff to discuss options of commencing early 
construction properly.   
 

6. Request by Middleway Volunteer Fire Company (Marshall Edwards) for a waiver from 
the Subdivision Regulations Appendix B Section 9.6 A and C requiring sidewalks to be 
provided in non-residential development. This property is located at Leetown Rd. and 
Darke Hill Rd across from Hinton Rd and is designated as Tax District: Middleway, 
Map: 24, Parcel: 2. 
 
Mr. Rivard explained the history of the project and read from his staff report recommending 
approval of a waiver from sidewalk requirements.  Mr. Saunders deferred to the Planner.   
 
Mr. Michael Mood, applicant, commented that the staff report was complete and that he had 
nothing to add. 
 
Mr. Hayes opened the public hearing.  Mr. David Tabb, Jefferson County resident, spoke in 
support of granting the waiver.  
 
Mr. Burns moved to close the public hearing.  Mr. G. Taylor seconded the motion which 
carried unanimously.  
 
Mr. Burns suggested that the staff amend the language of the Subdivision Regulations since 
several of the recent waivers have been regarding sidewalks.   
 
Ms. Etters moved to approve the waiver with the staff recommended motion with the 
amendment to the staff recommended motion that the 4 criteria for approving a waiver are 
included and the date at the bottom be corrected. (Corrected motion attached) Mr. Burns 
seconded the motion which carried unanimously.  
 

7. Discussion and vote on the Urban Tree Canopy Goals. 
 
Ms. Brockman reviewed the Urban Tree Canopy Goals and discussed the steps necessary to 
approve the document.  She stated that Ranson and Charles Town had not yet provided 
comments.  Mr. Smith moved to forward the Urban Tree Canopy Goals to the County 
Commission for approval with a provision that any comments or revisions received by 
Ranson and/or Charles Town be considered.  Mr. Burns seconded the motion which carried 
unanimously.  
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8. Zoning Ordinance Amendments Updates. 
 
Mr. Barney stated that amendments to zoning categories were being considered and that 
additional, more precise commercial zoning categories would be presented at a future 
Planning Commission meeting. 
 
Mr. Barney stated that a round table discussion regarding Recreation Land Uses would be 
held on Friday, October 21, 2011.  Ms. Brockman stated that the Planning Commissioners 
submit suggestion of potentially interested parties to staff.   
 

9. Reports from Legal Counsel and Legal Advice to PC. 
 

Ms. Grove stated that the agreed settlement order of Civil Action 11-C-125 Far Away Farms 
v. Jefferson County Planning Commission discussed at the July 26, 2011 Planning 
Commission meeting had been signed and should be included in the minutes of this meeting.  
(Full text of the order is attached)   
 
Ms. Grove stated that, in accordance with Peters v. Wood County Commission, the Planning 
Commission would need to go into Executive Session to discuss pending litigation. Mr. 
Burns moved to begin Executive Session.  Mr. Smith seconded the motion which carried 
unanimously.  Executive Session began at 8:30 PM. 
 
Mr. Burns moved to end Executive Session and reconvene in Regular Session.  Mr. Pellish 
seconded the motion which carried unanimously.  Executive Session ended at 8:47 PM.   
 

10. Director’s Report.  
 
Ms. Brockman informed the Planning Commission that on Tuesday, October 18, 2011, the 
Eastern Panhandle Trail Blazers would host a meeting in conjunction with the Harpers Ferry 
National Park’s Alternate Transportation Stakeholders meeting in the Mather Training Center 
to discuss planning a walking trail between Harpers Ferry and Charles Town.   
 
Ms. Brockman discussed her role in speaking at the Chesapeake Bay Watershed Forum on 
September 30, 2011. 
 
Ms. Brockman reported that the public hearing for amendments to article 4A, Section 2.2 and 
Section 10.3 of the Zoning and Land Development Ordinance, and Section 20.203 of the 
Subdivision and Land Development Regulations regarding Home Occupations and Cottage 
Industry had been continued to allow comment through October 20, 2011 and to be heard on 
November 3, 2011.  She also stated that staff would be compiling comments and edits 
received regarding amendments Articles 20 and 26 of the Subdivision Regulations regarding 
Maximum Square Footage Requirements for a Minor Site Plan, Article 12 of the Zoning 
Ordinance regarding the Process of Amending the Zoning Map and/or Zoning Ordinance 
Text, and Article 24 of the Subdivision Regulations regarding the Timeframes and Noticing 
Requirements for Processing Procedures for the November 3, 2011 County Commission 
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meeting.  She stated that the Planning Commission bylaws were adopted by the County 
Commission. There was a short discussion regarding allowing for better preparation of 
amendments in the future by holding a joint meeting between the Planning Commission and 
the County Commission before going forth with public hearings. 
 
Ms. Brockman reported on a public hearing held by the County Commission on October 26, 
2011 regarding the Hott Property rezoning.   
 
Ms. Brockman reviewed upcoming agenda items for the November 8, 2011 meeting.  She 
also discussed the first quarterly report that had been included in the packet.   
 

11. County Commission Liaison Report.   
 
Mr. Pellish requested that staff discuss with the legal department again if conditions placed 
on a zoning map amendment could be legally enforced.  He also stated that he believes that 
HOAs need to be the enforcers of their own covenants.   
 

12. Planning Commission Exchange. 
 Report from the Health Department Meeting Liaison.  

Mr. Burns reported that there was a lengthy discussion between the Health 
Department and the Ranson Parks and Recreation regarding digging a well on the 
park property behind Kohls to deter large water charges.  The Health Department was 
awaiting legal advice to see if the regulations could be either varied or amended since 
regulations do not allow a well to be installed currently.  

 Report from the Public Service District Meeting Liaison.  
Mr. Hayes stated he was unable to attend.  However, he reported that the main issue 
that the PSD is facing is the cancellation of plans for the Flowing Springs Wastewater 
Treatment Plant.   

 Report from the Parks and Recreation Meeting Liaison.  
Mr. G. Taylor stated that the Parks and Recreation meeting discussed the projects of 
Hite Road Park and Molten Park. 

 Report from the Jefferson County Development Authority Meeting Liaison. 
Mr. Pellish stated that there was nothing significant to report. 

 Report from the Water Advisory Committee Meeting Liaison.   
Mr. Baty reported that Ms. Widmeyer addressed the Water Advisory Committee and 
reminded them to focus on County Commission direction when developing their 
work plan.   

 
Mr. G. Taylor distributed a proposed amendment to Section 4.9 of the Planning Commission 
Bylaws regarding tardiness.  He read the proposed amendment, which was drafted by staff, in 
its entirety, making edits as he read.  There was discussion regarding the amount of time that 
would constitute tardiness.  Mr. Hayes directed staff to make the edits to the proposed 
amendments and to place on the December 13, 2011 agenda.  He also requested to review the 
election of officers should any officer be forced to resign his position for any reason.   
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Mr. Burns commented that the motion approved by the Planning Commission to forward the 
Hott Property zoning map amendment to the County Commission was improperly written 
and had lead some citizens to believe that the Planning Commission had approved the 
rezoning instead of only recommending approval.  Discussion ensued regarding ensuring that 
the staff recommended motion is correct before including in a final motion and if the staff 
recommended motion needs amending, ensuring the edits are correct before the president 
signs the document. 
  

13. President’s Report.   
 
Mr. Hayes allowed this time for Mr. David Tabb to make public comment.  
 
Mr. Tabb requested that when area studies occur that residents within that study area receive 
notification.   
 

14. Actionable Correspondence.  None. 
 

15. Non-Actionable Correspondence.  None. 
 

Mr. Burns moved to adjourn the meeting at 9:26 PM.  Mr. G. Taylor seconded the motion which 
carried unanimously.  An audio recording and/or a video recording of the meeting may be found 
on our website.  These minutes were prepared by Amy Puetz, Planning Clerk. 
 























A Motion Recommending Denial/Approval of a  
Rezoning for James and Barbara Gibson Property 

November 8, 2011 
 
 
 
Whereas, James and Barbara Gibson have requested rezoning of property known as the 
Gibson Property and Allstadts Corner; and 
 
Whereas, The property is located at intersection of US 340 and Millville Road, Harpers Ferry, 
WV 25425 and is identified as Parcel 39.1 as shown on Tax Map 9, cumulatively consisting of 
12.97 acres; and 
 
Whereas, The applicant is requesting rezoning from Residential Growth to Residential-Light 
Industrial-Commercial; and 
 
Whereas, The requested rezoning process complies with the requirements of Article 12 of the 
Jefferson County Zoning and Land Development Ordinance, effective July 7, 1988, as 
amended; and  
 
Whereas, The Planning Commission finds that the requested rezoning is or is not in 
conformance with the adopted 2004 Comprehensive Plan as outlined in the staff report; and 
 
Whereas, The Planning Commission further finds that there have been major changes of an 
economic, physical or social nature within the area involved which were not anticipated when 
the Comprehensive Plan was adopted; and  
 
Whereas, The Staff report outlines elements of the Comprehensive Plan that are pertinent to 
the request.  The staff report is attached. 
 
Now therefore be it moved, that the Jefferson County Planning Commission recommends 
______ the request for rezoning from Residential Growth to Residential-Light Industrial-
Commercial for property identified in the Jefferson County Tax Map as Parcel 39.1 as shown on 
Tax Map 9. 
 
The portion of the record of the Planning Commission meeting pertaining to this application and 
the official minutes thereof are incorporated herein by reference as if set forth in full herein. 

 
Recommended _______ this __ day of November, 2011 
By vote of the Jefferson County Planning Commission 
By a vote of _ Yes _ No 
 
 
___________________________________ 
Commission President 
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Gibson Rezoning PC File # Z11-04 
 

Item #5: Request by James and Barbara Gibson for a zoning map amendment for property 
designated as Tax District: Harpers Ferry, Map: 9; Parcel, 39.1.  Requested zoning map 
amendment from Residential-Growth to Residential-Light Industrial-Commercial.    

 
APPLICANT: James G. & Barbara S. Gibson 
OWNER: Same as above 
DEVELOPER: Same as above 
SURVEYOR/ENGINEER: N/A 
PROPERTY LOCATION: The property is located on the south side of Route 340 

(William L. Wilson Freeway); the east side of Route 27 
(Millville Road) and on the north side of Route 27/2 
(Allstadt’s Hill Road). 

LEGAL DESCRIPTION: District: Harpers Ferry; Map: 9; Parcel: 39.1 

 
ZONING DISTRICT: 2010 Zoning Map Designation: Residential Growth 
SURROUNDING PROPERTIES: 2010 Zoning Map 

North: RG       East:    R/L/I/C 
South: RG West:  R/L/I/C 

LOT AREA: 12.97 acres 
PROPOSED ACTIVITY: To rezone this Residential Growth property to a 

designation of Residential/Light Industrial/Commercial 

Planning Commission Responsibility:   To advise the County Commission as to whether the 
requested Zoning Map Amendment is consistent with the 
2004 Comprehensive Plan  
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Staff Finding:   In this report Staff presents the various factors that affect 
this property as it relates to the Comprehensive Plan.  
There is no Staff suggestion to the Planning Commission.  
The there are elements of the 2004 Comprehensive Plan 
where the application is both in compliance and not in 
compliance with the Plan. 
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Allstadt’s Corner Subdivision PC File #07-10 
 
APPROVALS: 
         Community Impact Statement (CIS) 
 PC File #07-10 

Submitted: 04/19/07 
County Engineer Approval: 04/30/07 
Staff Review Mtg.: 05/04/07 
County Planner Approval: 05/31/07 
PC Approval: 06/26/07 
Expires on: 05/04/09; PC Extended: 06/09/09 

         Preliminary Plat Submitted: 10/18/07 
Staff Review Mtg.: 11/02/07 
County Engineer Approval: 08/20/08 
County Planner Approval: 08/28/08 

         Site Plan Will be processed in a different phase. 
         Final Plat Submitted: 03/06/09 

County Planner Approval: 04/24/09 
County Engineer Approval: 05/21/09 
PH & PC Action: 05/26/09 – rescheduled for 07/14/09 
PH & PC Approval: 07/14/09 
90-day to bond & Record Deadline: 10/12/09 

         Variance History  
    

08/28/07- PC approved a variance to permit the residue 
parcel to retain two existing entrances off existing 
Allstadt’s Hill Road. 
04/14/09- PC approved a variance for an extension of 
time within which to advance through the final plat 
public hearing stage.  The PC extended the 60-day 
provision until 06/09/09. 
06/09/09- PC approved a variance for an extension of 
time within which to advance through the final plat 
public hearing stage.  The PC extended the 60-day 
provision until 08/14/09. 
08/25/09 – PC denied a variance for a one year extension 
of bonding and recording Allstadt’s Corner Subdivision 
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Background	
The property known as Allstadt’s and the Flea Market was previously approved for a 31 lots in 

2009.  At that time the development plan showed 2 lots proposed to contain apartment 

buildings; 28 lots proposed for villa/duplex style housing where the common wall of each unit 

was also the property line; and the residue parcel containing the history house on Allstadt’s Hill 

Road (See Images 1 and 2).  The applicant requested an extension for bonding and recordation 

of the Final Plat that was denied.  That request was denied.  Subsequently, the applicant did not 

bond and record the Final Plat and the development expired.   

Introduction	and	Purpose	
James and Barbara Gibson have requested rezoning the 12.97 acre property located at the 

corner of Millville Road and US 340 from Residential‐Growth to Residential‐Light Industrial‐

Commercial.  Access to the property is from Millville Road and Allstadts Hill Road.  The site is 

located to the west of the Town of Bolivar and across US 340.  Surrounding the subject parcel, 

the property to the west and south are part of the National Park system, the property to the 

southeast is zoned Residential Growth with large lot residential approved, the property to the 

east is zoned Residential‐Light Industrial‐ Commercial, and the property to the north, across US 

340, is zoned Residential‐Light Industrial‐Commercial.  Image 3 shows the National Park Service 

Property and Image 4 shows the current zoning for surrounding parcels.   

The property is identified on the Jefferson County Tax Map as parcel 39.1, as shown on Tax Map 

9, consisting of 12.97 acres.  The property is currently zoned Residential Growth.    

The applicant has requested rezoning of the entire property from Residential Growth to 

Residential‐Light Industrial‐Commercial.  The following report has been prepared to assist the 

efforts of the Jefferson County Planning Commission and Jefferson County Commission to make 

findings regarding the consistency of the proposed rezoning with the Jefferson County 

Comprehensive Plan, in accordance with West Virginia State Code requirements.  

Statutory	Authority	and	Requirements	
The West Virginia State Code, Section 12.1(a) provides that the boundaries of zoning districts 

may be amended by the County Commission with the advice of the Planning Commission.  The 

County Zoning Ordinance also requires that the “procedure for amendment [by petition] shall 

be as dictated in Section 8A‐1‐1 et seq of the West Virginia State Code as amended.”  As it 

concerns amendments by petition, State statute provides that, “Before amending the zoning 

ordinance, the governing body with the advice of the planning commission must find that the 
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amendment is consistent with the adopted comprehensive plan.”  [See WVC 8A‐7‐9(c)]  This 

subsection of the State Code also states that, “If the amendment is inconsistent, then the 

governing body with the advice of the planning commission, must find that there have been 

major changes of an economic, physical or social nature within the area involved, which were 

not anticipated when the comprehensive plan was adopted and those changes have 

substantially altered the basic characteristics of the area.”   

Scope	of	this	Assessment	
This report focuses on whether or not the rezoning application is consistent with the 

Comprehensive Plan.  As the Comprehensive Plan is a broad policy based document without a 

land use element, consistency with the plan is not a simple analysis; so many references are 

provided below. The Comprehensive Plan itself states “Its recommendations are (by their 

nature and intent) general and, as such, sometimes conflicting.  It will not be difficult to find two 

that individually justify and conflict with many land use proposals.”  In that sense, there are 

many plan references that are identified in this report that can or may appear to support or fail 

to support a finding of consistency between the proposed rezoning and the Comprehensive 

Plan.  In the final analysis, each member of the Planning Commission and the County 

Commission will need to weigh the degree to which various plan provisions are of greater or 

less importance, in establishing their respective findings regarding the application.   

If the Planning Commission determines that the request is not consistent with the Plan, it must 

find that there have been changes to the area that were not anticipated in the 2004 Plan only if 

the Commission desires to recommend approval to the County Commission.  This staff report 

does note that there have been major changes of an economic, physical or social nature, within 

the area involved, that have occurred that were not anticipated when the comprehensive plan 

was adopted.  Such changes could be argued to have substantially altered the basic 

characteristics of the area, and such changes would support preservation of existing uses and 

current zoning and do not appear to support the rezoning request.  Those changes will be 

addressed in both the Historic Preservation section and in the recommendation.  This 

discussion in this report is limited to the proposal to rezone the subject site.   

The format for this assessment includes quotes from specific provisions of the Comprehensive 

Plan, which are identified by page number citation at the end of the sentence where it is 

quoted.  Staff has used these notations and quotations in order to address sections of the 

Comprehensive Plan as it relates to the proposed rezoning.  Identification of the specific page 

numbers where these provisions can be found in the Plan, this permits the Planning 

Commission and/or County Commission to easily locate the particular provision and personally 
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evaluate the provision in the context of the larger Plan document.  When available or 

appropriate, map references are provided with maps located in the Appendix to this report.  

Finally, this report provides an analysis concerning the proposed rezoning based on review of 

the various plan sections and elements.  The analysis should be considered the professional 

opinion of staff; no more and no less.  Since the Planning and Zoning staff has no statutory 

authority to make decisions in this regard, we defer to the Planning Commission and 

subsequently the County Commission for any final recommendation or decision as to whether 

the request is consistent or inconsistent with the Comprehensive Plan.   

Relevant	Comprehensive	Plan	Elements	and	Commentary	
 

Natural Resources: 
 
As a broad outline the Comprehensive Plan notes that: 
 

 “Ironically, the natural beauty and rural setting of Jefferson County, the qualities that 
are so attractive to new residents, are the very qualities that are most threatened by a 
rapid pace of growth.  With houses coming at a far faster pace than jobs, Jefferson 
County is facing a future as just another bedroom community in the larger metropolitan 
area.  The intent of this plan is not to recreate or recapture the past but to shape future 
growth in a manner that preserves the most important features of Jefferson County: the 
rural landscape, the natural beauty of the rivers, the rolling terrain and the strong sense 
of community (pg. 8).”   

 
This vision for the document illustrates that the historic and scenic viewsheds of Jefferson 
County are threatened by the rate of growth occurring within the County.  The intent is to 
shape growth in a manner that preserves these important features, while allowing for growth 
where appropriate.   It may be important to note that jobs can be provided in a number of 
alternative County locations.  Rural landscapes and beautiful rivers can only be preserved 
where they exist.  Once these rural landscapes and vistas are developed, they are lost forever.   
 

Development Implications: 
 
The “…plan encourages new development patterns that foster mixed‐use neighborhoods, so 

that a sense of community begins at the subdivision level (pg. 8).”  The plan further 

“…recommends that Jefferson County’s natural features, particularly stream valleys, be 

conserved as green space and that significant natural features be afforded protection as 

development proceeds (pg. 8).”  Staff concurs with the need for mixed development to provide 
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for a variety of uses when possible.  The Comprehensive Plan emphasizes that employment 

centers can be provided in a number of alternative County locations, where it is appropriate for 

more intense uses.  While providing economic opportunities, the plan recognizes the 

importance to protect natural resources.  

In this regard, the Plan emphasizes “…existing population centers as the focus of new, more 

intense development and the importance of working with municipalities to assure a pattern of 

development consistent with the Plan vision (pg. 8).”  This is a policy statement within the 

document indicating that new, more intense development should be located within or adjacent 

to the Towns.  Rezoning the parcel included in this request to Residential‐Light Industrial‐

Commercial will result in an increase in intensity of development in that area, not contiguous to 

existing municipalities.  There are a variety of permitted uses in the proposed zoning category 

which allows for more intense uses.   

The Comprehensive Plan notes that “The Plan identifies strategies to assure that community 

facilities and transportation infrastructure are provided in sequence with new development (pg. 

8).” In this instance, while adjacent to US 340, a major divided 4‐lane route, the unsignalized 

intersection at which it is located has significant safety issues.   

This policy is designed to insure provisions of adequate infrastructure concurrent with 

development that may require it.  The policy statement is also designed to minimize sprawl 

from existing urban core areas to rural areas.  The parcel that is the subject of the this request 

current provides a transition between properties zoned and used for commercial activity, 

residential zoned property and the picturesque vistas that attract people to Jefferson County.   

Below is a partial “…list of general goals was adopted as guidelines for the preparation of the 

1986 Comprehensive Plan.  These goals were readopted, unchanged and incorporated into the 

1994 Comprehensive Plan (pg. 19).”  These goals have been adopted in the 2004 

Comprehensive Plan as well.   

 Encourage growth and development in areas where sewer, water, schools and other 

public facilities are available or can be provided without unreasonable cost to the 

community.  

 Promote growth and development that are both economically and environmentally 

sound. 

 Encourage and support commercial, industrial, and agriculture activities to provide a 

diversified and sound local economy.   
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 Promote the conservation of the natural, cultural, and historical resources and the 

preservation of its scenic beauty. 

 Advocate the maintenance and improvements of transportation systems so that people 

and goods can move safely and efficiently throughout the County. 

 Promote pedestrian friendly, livable communities. 

The Comprehensive Plan also addresses the negative impacts that commercial development in 

the County can have on traditional downtown central business districts.  There is some 

evidence of underutilization of buildings located in the commercial core in Charles Town and 

Ranson presently.  Rezoning of the subject property may lead to development which could be 

in direct competition with downtown commercial businesses.     

It is possible to view the requested rezoning as an extension of the existing zoning in the area.  

Without standards in the current ordinances or regulations for building design standards, there 

is no assurance that the rezoning will result in structures that appropriately designed for the 

area and protection of existing natural and historic features on the property.   

These goals have been unchanged for over 20 years; there is a common held vision that they 

are important to the County.  As stated previously, encouraging and supporting residential, 

commercial and light industrial developments can be accomplished in a number of ways and in 

a number of alternative locations in the County.  With the current economic decline, there are a 

large number of residential and commercial vacancies in existence now that can promote this 

kind of development.  Adding to a saturated market decreases the value of all property zoned 

that designation as the demand is low and the supply is high.   

Colliers International, an international real estate firm, has noted that commercial retail space 

is over built by some one billion square feet (Source 1).  This glut of retail space is not expected 

to abate quickly.  While the proposed rezoning has a mixed use element conceptually built into 

it, there may not be enough property to provide a work and housing mix.  As a result, this will 

be an auto dependent rezoning that will further cause congestion at an existing dangerous 

intersection and is not in keeping with pedestrian friendly, livable communities.  Such activity 

has been established across the County.  As for the use alone, setting aside any discussion on 

the natural and historic resources and transportation impacts, it could be argued that 

expanding the non‐conforming use by the mechanism of a rezoning would be in keeping with 

the existing commercial use on the property and surrounding properties.   
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While there are existing and additional locations that can provide this type of activity, the 

natural resources, cultural and historic preservation (the Harpers Ferry Park and viewsheds) of 

the scenic beauty can only occur where these features or resources are present.  One of the 

goals mentioned above is to “Encourage and support commercial, industrial, and agriculture 

activities to provide a diversified and sound local economy.”  It is important to remember that 

tourism is a real and vital component of Jefferson County’s economy which brings in real 

revenues just as other businesses do in the County.  Jefferson County is number one in tourist 

dollars captured by any county in the State of West Virginia, capturing in $729,0000,000 for the 

2008 year (Source 2).  The proposed rezoning is centered within the area that visitors to the 

State and County acquire their first impression of the scenic views.  Visitors do not enter the 

state to see suburban sprawl, rather the open vistas that welcome vacationers to Jefferson 

County and the State of West Virginia.  Protecting our resources is pro‐economic development 

that provides “…a diversified and sound local economy.”   

Transportation Impacts: 
 
The Comprehensive Plan notes the effects of traffic below, noting: 

 “With the increase in population in the last three decades, Jefferson County's roads have 

had to bear the combined burden of increased traffic volume and heavier commercial 

vehicles.  As a result, the deficiencies of the highway and road systems have become 

more critical.  Inadequate funding and increases in transportation demand are 

conditions which probably will be facing the people of Jefferson County indefinitely (pg. 

26).”   

As many people are aware, the fact that inadequate funding and increased transportation 

demands are conditions the County is likely to continue to face indefinitely is ominous. The staff 

acknowledges that there is an existing bottleneck along US 340, which is a major transportation 

route through the County. Rezoning this parcel of land to Residential‐Light Industrial‐

Commercial use may aggravate this condition.  While this development by itself may or may not 

generate a lot of traffic, allowing this type of development to sprawl along Route 340 could 

result in increased congestion.   It is certainly possible that the intersection of Bakerton/Millville 

and US 340 would see an increase in traffic pressure from this rezoning.   

Without a coordinated traffic analysis for this property and surrounding parcels, the dangers of 

this intersection needs to be considered in a thorough fashion.  Without adequate review, the 

increased activity in this area will result in a negative decline in safe and convenient access at 

this intersection.     
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The Comprehensive Plan states that: 

 “A comprehensive and systematic approach to transportation planning is needed to 

meet the future transportation of the County (pg. 26).”  The plan further delineates the 

following general goals: 

1. Reduce the occurrence and severity of roadway traffic accidents by encouraging 
the West Virginia Department of Transportation, Division of Highways to reduce or 
eliminate conditions which cause them. 

2. Encourage the West Virginia Department of Transportation, Division of Highways 
to take measures to provide for and maintain efficient roadway traffic flow.  

3. Find creative solutions to both funding and legislative limitations, in order to solve 
transportation problems.  

4. Seek a coordinated transportation plan among all levels of government that 
provides for coordinated transportation planning and funding of highways, streets, 
commuter rail service, public transit, car/van pooling, park & ride facilities, bike 
paths, pedestrian access, and technological improvements to the transportation 
system in the County.  

5. Encourage alternate forms of transportation within the County, such as pedestrian 
trails and bike paths, provided they are feasible and prove beneficial.  

6. Encourage the State and Federal government to increase public transit service to 
the County, provided it is feasible and proves beneficial. 

 
 “During the Comprehensive Plan process, citizens have expressed concerns with some of 

the roads in the County. The County has reached a critical turning point as undeveloped 
land is becoming committed to new subdivision and development. As more and more 
land is developed future transportation improvements may become more difficult and 
more costly. Therefore, it is prudent for the State and County to plan for the future needs 
now, while the land is available and the improvements can be more easily made, or at 
least the land can be reserved during the development process for future improvements 
(pg. 27).” 

 
The Comprehensive Plan reflects the growth in traffic volumes, along the Route 340 Corridor, 

from 1996 to 2002.  It is clearly the most heavily trafficked route.  The 2008 West Virginia 

Department of Transportation traffic counts show 38,000 average daily trips (ADT) at WV 26 

and 29,400 near Bakerton Rd.   

The Comprehensive Plan highlights the bottleneck along US 340 and affirms: 
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 “Due to employment trends in the region, US 340 is the busiest highway used to access 

Jefferson County.  On Fridays, commuter traffic has been known to back up from the 

Potomac River Bridge as far as Brunswick, Maryland as county residents return from 

their jobs in Maryland and Washington.  Holiday travel can also create weekend backups 

at this bottleneck.  Ways to correct this problem have been discussed.  Several options to 

increase the capacity of this section of highway are to: widen the bridge/highway to four 

lanes, double deck the bridge/highway, or build an alternate by‐pass highway.  Given the 

major river crossings, coordination is necessary between the States of West Virginia, 

Maryland and Virginia, the impact on the National Park, and the design difficulties and 

high cost, it is unlikely that one of these solutions will be implemented in the foreseeable 

future.  Therefore, another option is for future transportation planning efforts to study 

the benefits and feasibility of options that may decrease commuter traffic along this 

section of highway.  These options may include park & ride facilities that are coordinated 

with public transportation, and encouraging telecommuting, etc. (pgs. 32‐33).” 

 

The above referenced notation in the plan summarizes the problem in that area of US 340 and 

that a solution is not likely in the short term.  The new Route 9 is not expected to solve the 

traffic concerns on Route 340, as the traffic on Rt. 9 has a different commuting pattern and 

direction than that of Route 340.  Again, while the proposed development alone may or may 

not have a significant negative effect on Route 340, the County needs to consider the potential 

accumulation of these effects.  Without a detailed site plan for a specific use, the impact is hard 

to predict.  The study underway is not anticipated to improve the bottle neck, but it could 

provide solutions that would allow for better flow along US 340 for inter‐travel in the county.  

Presently, crossing some intersections of US 340 are not either designed suitably or easy to 

cross.  Page 30 of the Plan (titled Highway Problem Areas) identifies the Route 340 corridor as 

having problem areas, but does not identify the intersection at Bakerton Road as a problem 

area, as of 2003.  However, that intersection is notable in the county as a hazardous area to 

cross.  There is an accompanying table on page 31 of the plan which lightly details this issue, 

but it fails to mention the single lane sections. These single lane sections are where the 

bottlenecks occur along portions of the Route 340 Corridor.   

 
US 340 Corridor East Gateway Plan: 
 

This segment of US 340 is undergoing a comprehensive and systematic study to address the 

current and future transportation needs of the corridor.  This study should be allowed to 
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mature in the process before land use decisions are pre‐determined.  There are real 

implications to land use decisions, such as this rezoning, that affects the transportation 

network.  In this analysis and specific section, it is not only the rezoning and the possible uses 

that could be built that could cause a negative impact upon the traffic conditions, but the 

potential for transportation improvements to be built on the parcel to improve the Corridor.  

Such transportation improvements are difficult if buildings are being constructed or are built.  

The West Virginia Department of Highways noted this concern to staff in another area of the 

County.  With a detailed traffic analysis, each development that occurs in the area could assist 

in improving the intersection without a disproportionate burden to anyone applicant or project.  

The current East US 340 Corridor Study may recommend necessary corridor improvements and 

land use (zoning districts) changes along the corridor.  The corridor study is discussed here and 

in the recommendation below.  There is significant land mass along US 340 that could 

potentially be developed.  There are a number of large parcels, totaling approximately 650 

acres that are potentially developable.  That acreage does not include the numerous lots that 

are 7 to 20 acres in size that could be assembled for development, adding presumably an 

additional 100 to 200 acres of conceivable development.  For reference, a square mile is 640 

acres of land.   

While a single more intense non‐residential development may not have a significant negative 

impact on US 340, setting a precedent for allowing this type of development without a 

comprehensive corridor management plan in this area, sets the stage for an accumulation of 

minor negative effects that could result in a major problem.  The goal of this plan is not to 

predetermine what is going to occur along the corridor, so much as to plan how components of 

corridor mesh as a unit.  It is not unreasonable to expect that the plan could accommodate up‐

zoning of some parcels along the corridor.  It is important to remember the goal of the plan is 

more than just allow an increase in zoning, but transportation improvements and possible 

design standards for structures.  

In the course of the process for the US 340 plan, there has been some confusion surrounding 

the plan and the outcomes.  There are no predetermined findings.  As the planning process has 

unfolded, there appears to be at this preliminary stage of the project, some general agreement 

on future activity along the corridor.  In an area where agreement is often difficult, the planning 

process is beginning to show results.  To destabilize this process just as agreement is growing 

and options for property owners to exercise their rights with less controversy would not benefit 

anyone.  A project built on mutual agreement is more productive than one on disagreement.  
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Historic Resources: 
 

While noted above, the Comprehensive Plan expands upon the natural, environmental and 

historical resources along the US 340 Corridor and this analysis would be not be whole if this 

important component is not addressed.   

 

 “In terms of environmental resources, Jefferson County suffers from an embarrassment 

of riches.  Located in the shadow of the Blue Ridge at the confluence of two major rives, 

Jefferson County is also one of the most agriculturally productive counties in the State of 

West Virginia.  If we are not careful, we could squander these resources.  Effective 

planning is essential to preserving these resources for use and enjoyment of future 

generations (pg. 48).”  Additionally the plan notes “Caves, scenic vistas, wildlife corridors 

and cliff areas are just several examples of additional forms of natural resources that 

contribute to the environmental and cultural mix that is Jefferson County.  The 

topography, geology, hydrology, and biological diversity of the environment is one of the 

hallmarks that makes Jefferson County the beautiful environment that it is.  

Unfortunately, not every form of natural resource can be discussed in detail within the 

context of a Comprehensive Plan.  The protection of scenic vistas has been the subject of 

public comment during this process.  During the life of the 1994 Plan, which stated that 

scenic vistas should be protected through the purchase of easements, the Circuit Court 

voided the issuance of a Improvement Location Permit (ILP) for a telecommunications 

tower near Alstadt's Hill, based on non‐conformance with the Comprehensive Plan, 

although no easements were in place. The County should identify the protection of scenic 

vistas as an issue to address, this is best done through the adoption of standards within 

the ordinances, so that all parties are aware of their rights and responsibilities in this 

regard (pg. 52).” 

 
Expanding upon the natural resources of the community to historic resources, the 
Comprehensive Plan presents the following topic at depth, but is of importance to this rezoning 
request in the total evaluation: 
 

 Jefferson County is an area rich in historical and archaeological interest.  It has arguably 
been referred to as the most historic rural county in America.  As part of our country's 
first western frontier, it was settled by Europeans before 1720 and was inhabited by 
Native Americans for several thousand years before. 
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 Surveyed by a young George Washington and host to seven Washington family homes 
and three Revolutionary War generals' residences, Jefferson County's rich early history in 
the areas of transportation, farming, the military and industry are still evident in the 
structures and other resources that survive.  As one of the major areas of military 
maneuver and the site of the John Brown Insurrection, the County's place at one of the 
crossroads of the Civil War forever links it to many of the important events that occurred 
during our Nation's greatest test of endurance. 

 

 Given its size and population, Jefferson County has been fortunate in the amount of 
historic preservation projects that have been implemented around the County.  The 
effort to preserve the fire engine house of the Harpers Ferry Armory (a.k.a. "John 
Brown's Fort) in the late 1890s is among some of the earlier concerted efforts at 
preserving a historic building in the United States.  From Harpers Ferry National 
Historical Park to the historic districts of Shepherdstown and Middleway, Jefferson 
Countians can be proud of the number of historic resources that have been preserved 
here. 

 

 Over the years, a “windshield survey" of historic and vernacular buildings was created.  
This inventory was an initial effort, and is outdated, incomplete and should not be used 
as a working document nor a model for a new inventory. 

 

 History tourism is a significant element of Jefferson County's economy. Harpers Ferry, 
the Appalachian Trail, Shepherdstown, Antietam and the C&O Canal all serve to draw 
visitors to the County and surrounding area.  The Jefferson County Landmarks 
Commission was reestablished in 1980 to be a central clearinghouse for preservation 
activities in the County, from reviewing nominations to the National Registers of Historic 
Places, to restoring and interpreting the Peter Burr Farm, to providing input regarding 
developments. 

 

 While there have been many preservation "success" stories in Jefferson County, the issue 
has not been without controversy in recent years.  Disagreements over such projects as 
the proposed demolition of the circa 1920 Jefferson County Jail have highlighted such 
issues as the responsibility of governments as stewards of historic structures, the use of 
appropriate government bodies in advisory roles, identification of preservation priorities, 
and long term preservation planning. 

 

 Regardless of the successes of the past, as an increasing number of tracts are developed 
for residential, commercial or industrial uses, existing unprotected historic resources 
become endangered.  Existing processes should be evaluated for their ability to address 
this growing issue (pgs. 55‐56).” 
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Expanded discussion is found on page 66 of the plan which states that: 
 

 “History, culture and scenic beauty combine to make Jefferson County an attractive area 
for travel and tourism.  The area's proximity to the major population centers of 
Baltimore and Washington enhances this potential. Local attractions include Harpers 
Ferry, Shepherdstown, the Contemporary American Theater Festival, Charles Town Races 
and Slots, Summit Point Raceway, the Mountain Heritage Arts and Crafts Festival, the 
Washington Heritage Trail, white water rafting, etc.  Two existing organizations are 
primarily responsible for encouraging the expansion of the tourism industry and an 
increase in visitors ‐ the Jefferson County Chamber of Commerce and the Jefferson 
County Convention and Visitors Bureau.  The JCDA can be most useful in assisting with 
the location and expansion of destination oriented tourist facilities.” 

 
Historic and natural features are given a significant priority in the 2004 Comprehensive Plan.  

This section of the Plan underscores the importance of heritage tourism to the economy and 

notes the cultural and scenic features that drive locally based tourism’s economic engine.  The 

text substantially supports the need to protect the “scenic vistas” both in this plan and in the 

1994 Comprehensive Plan.  Most of the site is visible from various areas of the National Park.  

Considering the property’s location in relation to the national historic buildings and park, the 

views may be considered just as important as the development potential.   

Staff suggests that any development of the site, with or without rezoning, identify key locations 

where components of the viewshed may be considered more important and would require 

easements to protect the view.  As stated earlier it is important to note that recreational 

tourism, heritage tourism, scenic tourism, and eco‐tourism are part of Jefferson County’s pro‐

business and pro‐economic development avenues.  Potentially impacting that significant, 

valuable and irreplaceable part of the county and the affected economic generators, without a 

plan in this rezoning is unsystematic.   

This section of the Plan underscores the importance of heritage tourism to the economy and 

notes the cultural and scenic features that drive locally based tourism’s economic engine.  Staff 

notes that care should be taken when reviewing rezoning that might jeopardize the efforts to 

nurture the tourism economy or reduce interest in visitation to tourist offerings.  The subject 

property is integral element of a historic battlefield as shown on Image 4.  While it should be 

noted that there is limited commercial activity on the site, the commercial activity is very 

mobile in nature in that the site is not impacted by structures.  

Implications of National Park Service Property: 
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As mentioned above, if the Commission determines the proposed rezoning is not consistent 

with the 2004 Comprehensive Plan, it must find that “…there have been major changes of an 

economic, physical or social nature within the area involved, which were not anticipated when 

the comprehensive plan was adopted and those changes have substantially altered the basic 

characteristics of the area.” in order to recommend approval of the request.  There have been 

major changes to the US Route 340 Corridor area that were not anticipated when the 

Comprehensive Plan was written.  Since 2004, there have substantial acquisitions by the 

National Park Service surrounding this property that were not anticipated in 2004.  This is a 

significant consideration in that the subject parcel may have once been potentially part of a 

larger area that could have developed that is not protected from development.  This 

unanticipated change does not support the rezoning request, rather it further indicates that the 

area may not be appropriate for rezoning.   

As the Planning Commission determines the merits of this rezoning, the amount of land 

protected by the NPS in this area which was not anticipated in the Plan could be significant 

factor.  Any discussion about new development that has occurred along the US 340 corridor 

toward Charles Town needs to acknowledge that the existing zoning was in place when those 

areas developed.  As this zoning existed for those properties, the Comprehensive Plan 

recognized the potential development in those locations and made no recommendations for 

change in those areas. On the other hand, the Comprehensive Plan discussed the area 

surrounding the battlefield as an important County and State resource worthy of protection.  

Changes along US 340 and Applicants Position: 
 
The applicant has stated that the property should have always been zoned commercial based 
on the uses that have been on the property or that are currently on the property.  There is 
some limited potential to that argument.  At the time of the adoption of the zoning ordinance 
and zoning map in 1988, the property was being used as a flea market.  As noted above that is a 
very limited form of commercial activity that is easily disassembled and relocated.  It is 
speculative to assume why this property was zoned as it is versus the zoning provided in 
neighboring properties in 1988 but it could be argued that the intent was to encourage 
eventual redevelopment to residential uses.   
 
As for neighboring properties, staff defines the neighboring properties as generally those 
parcels surrounding the intersection of US 340 and Route 27.  The applicant defines 
neighboring as nearly the whole corridor, which is broad notion.  The applicant makes an effort 
to state the parcels that have developed miles away were not anticipated either in the 1988 
Zoning Ordinance Map or the 2004 Comprehensive Plan.  That is not an accurate statement.  
There have been extremely few rezoning’s in Jefferson County since the adoption of zoning and 



Staff Report 
Jefferson County Planning Commission Meeting 

November 8, 2011 
 

17 

 

no non‐residential CUPs in this corridor.  Regardless of ones feelings on the zoning in this 
corridor, the 1988 Zoning Map established the zoning classifications along the corridor and 
therefore development of those parcels was anticipated.  While the 2004 Plan contains 
significant discussion in the Comprehensive Plan regarding the 340 corridor, there was no 
discussion of up zoning any additional parcels or area in the corridor.  Sections of the corridor 
were planned and retained in both the Zoning Ordinance and Comprehensive Plan to provide 
an appropriate balance as delineated in the Comprehensive Plan.    
 
Further, while the applicant cites the additional  development along the corridor, they neglect 
to review the significant preservation of land directly adjacent to the subject parcel.  While it is 
possible to dismiss the current condition of the Custom and Border Patrols site as being quasi‐
commercial in nature, it’s important to remember the site will be buffered by a significant sized 
berm and extensive plantings.  If future development of any site along the corridor developed 
as a campus like setting, as the Custom and Border Protection is doing, than support for that 
type of development is encouraged. 
 

Proposed Zoning District: 
 
While the applicant has taken great strides and should be strongly commended in restoring the 

existing home, the remaining acreage is open for a broad array of uses.  The applicant is not 

proposing any specific use at this time and rezoning to this mixed use category would allow 

development of a wide variety of uses.  

The Residential‐Light Industrial‐Commercial zoning district, which the applicant is requesting, is: 
 

 “…commonly referred to as the "mixed use” zone, permits uses of a light industrial and 
commercial nature, as well as a spectrum of residential and institutional uses ranging 
from single‐family dwelling units to multi‐family apartments and group homes.  
Residential uses must conform to the standards set forth in the Residential Growth 
District, but industrial and commercial uses are required to conform to a set of specific 
performance criteria, which include numerical measurements of several factors for uses 
that may have nuisance effects on adjacent uses.   

 

 There are two issues regarding this district that should be studied as part of planned 
amendments to the Zoning Ordinance.  First, most ordinances that have "mixed use" 
zones require certain minimum percentages of land usage in residential, commercial and 
dedicated open space.  Jefferson County’s Ordinance doesn't.  Land in this district can be 
developed entirely for commercial or residential use or any combination thereof. 

 

 A second, less pressing issue is whether the property that is in this district, but part of a 
larger tract under common ownership should be required to submit a concept plan for 
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the development of the entire tract as part of the application for development of the 
initial phase of the project.  By policy statement, the Planning Commission does ask for a 
concept plan, but it is nonbinding and advisory only.  Requiring the approval of a concept 
plan (subject to revision if the circumstances needs change) would allow the Planning 
Commission to view how the development as a whole would affect the area and how the 
initial phase would coordinate with the proposed build out concept (pg. 71).”  
 

The plan outlines further, that as a recommendation for future changes to the Zoning 
Ordinance, a concept plan be submitted when a plan or rezoning is requested for this district.  
 
The plan does detail some of the potential benefits of the Residential‐Light Industrial‐
Commercial District and a number of concerns with the district.  While this district is defined as 
mixed used, it does not require any mixing of uses, it merely allows for the possibility.  The 
district allows two vague uses as permitted by right, “Commercial Uses” or “Uses of light 
industrial.”  “Uses of light industrial” is essentially defined by uses that are not defined as heavy 
industrial and commercial uses.  There is wide latitude for the ability to interpret what qualifies 
as light industrial use.   These two terms allow for some interpretation of what they mean and 
what is permitted.  As such, there are a variety of uses that could be proposed on the subject 
property, each of which could have very different impacts.   
 
The Comprehensive Plan outlines a notion that a concept plan should be presented when a 
rezoning is requested.  This would provide some level of expectation of what may occur in the 
future.  The requirements for this type of submittal should be reasonable in order to provide a 
balance for the applicant’s resources and the public understanding of the proposal.   Since the 
Residential‐Light Industrial‐Commercial District allows such a wide variety of uses, it’s not an 
unreasonable notion.   
 
Finally, the Comprehensive Plan accurately and clearly describes the circumstances and 
elements of the area that this rezoning could affect, as noted below: 
 

 “The US 340 corridor from the Shenandoah River bridge to the Charles Town bypass 
serves many purposes. It is the major transportation spine in the eastern part of the 
County. It is from this road that one views the panorama of the rest of the County from 
Alstadt's Hill.  It serves as a collector for several secondary State highways which serve 
significant numbers of houses and businesses, and it serves as the eastern gateway to 
West Virginia. Traffic is ever increasing on this road, as are development pressures. 

 

 This segment of US 340 is the most identifiable and visible artery in the County.  Without 
effective study and management, this corridor could deteriorate into a strip of housing 
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developments indistinguishable in character, and commercial development rivaling 
"strips" in nearby larger cities. 

 

 US 340 is the main transportation spine through the County.  As such, the purpose of this 
study is not to turn US 340 into an undeveloped parkway.  Rather, it is stated here that 
the purpose of this study is to identify ways to ensure that the residential and 
commercial development that occurs along this corridor is designed and constructed in 
such a way where the development does not cause visual blight and major traffic 
problems along the eastern entrance corridor to the State.  Buffers, landscaping 
requirements, traffic and access design, sign regulation and aesthetic highway 
improvements are all examples of issues that could be discussed as part of this study (pg. 
72).”   

 
Again, while this rezoning is for 12.97 acres of property, the expansion and potential for traffic 
and visual blight is possible without careful consideration of the Corridor as a whole.  It is 
imperative that the activity on this Corridor be reviewed very closely due it being the “most 
identifiable and visible artery in the County.” 
 

Staff	Recommendation		
The applicant has provided documentation that they believe support the request for rezoning 

and has demonstrated what might appear to be consistency of the proposed rezoning with 

certain provisions contained in the Comprehensive Plan.  It is possible to argue that the existing 

adjacent activity and existing use of the property may help justify a rezoning of the property.  

This view acknowledges only the uses on the property and adjacent parcels and ignores many 

of the other elements outlined in the Comprehensive Plan.  

Staff recommends that the request for the zoning map amendment take into account the US 

340 East Corridor study to mature and provide some recommendations.  There are two prisms 

through which the rezoning could be viewed.  First, is that the corridor plan may provide for the 

ability to rezone some parcels and provide some standards for rezoning that are appropriate for 

that area and allow for owners to exercise their rights.  Second, is that it could be rezoned 

based on the adjacent zoning classifications adjacent to this parcel, not remote influences of 

activity 5 miles away.  The applicant could petition the County Commission to waive a one‐time 

rezoning fee on this property if they were willing to wait until the 340 study is complete.    

 Additional consideration of the proposed rezoning should include the following: 
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 As noted above, State statute provides that “Before amending the zoning ordinance, the 

governing body with the advice of the planning commission must find that the 

amendment is consistent with the adopted comprehensive plan.”  [See WVC 8A‐7‐9(c)]  

This subsection of the State Code goes onto state that, “If the amendment is 

inconsistent, then the governing body with the advice of the planning commission, must 

find that there have been major changes of an economic, physical or social nature 

within the area involved, which were not anticipated when the comprehensive plan was 

adopted and those changes have substantially altered the basic characteristics of the 

area.”   

There have been major changes of an economic, physical or social nature within the 

area that where not anticipated when the current Comprehensive Plan was written in 

2004.   Since 2004 the area has experienced a significant shift toward acquisition of 

historic properties by the National Parks Service.  While these properties have long been 

a place of historical significance, the land was not open to the public.  With this change, 

the property is now bordered by lands that are in public holdings.  On the flip side, 

subject property adjacent to lands that could be developed.  

 Page 72 of the Comprehensive Plan identifies the Route 340 Corridor as an area that 

should be targeted for special study.  It notes that the corridor serves as a collector for 

several secondary state highways which serve significant numbers of houses and 

businesses and it serves as the eastern gateway to West Virginia.  Traffic is ever 

increasing on this route.  This segment of US 340 is the most identifiable and visible 

artery in the County.  Without effective study and management, this corridor could 

deteriorate into a strip of housing developments indistinguishable in character and 

commercial development rivaling “strips” in nearby larger cities.  The Plan recommends 

study of the US 340 corridor, including land use, viewscapes, economic development, 

traffic design and management in order to create an effective strategy for a long term 

plan of this important Corridor.  The Plan notes that buffers, landscaping requirements, 

traffic and access design, sign regulation and aesthetic highway improvements are all 

examples of issues that could be discussed as part of the study.  Staff believes there is 

merit with this plan and believes such a study should precede any rezoning with the 

corridor.   

 Pages 32 and 33 of the Comprehensive Plan discuss the Harpers Ferry Water Gap.  This 

discussion focuses specifically on the two‐lane roadway condition through the 

Shenandoah‐Potomac River Water Gap at Harpers Ferry.  It documents the history of 
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back‐ups and suggests that alternative ways to correct the problem have been 

discussed.  It notes however, that a solution is not likely in the short term (if ever) due 

to design difficulties, high cost and impacts on the National Park.  For this reason, 

consideration of additional pressures on limited highway capacity in this area should be 

measured in this rezoning.  As noted in this report, the proposed change of zoning could 

result in higher traffic patterns than currently allowed in the existing zoning.   

 Staff proposes that the applicant wait 12 months until June 30, 2012 to return to the 

County Commission at the second meeting in July to have this item heard by that body.  

This would allow for the US 340 East Gateway Corridor study to fully mature and 

provide at a minimum recommendations regarding land use (possible rezoning options) 

and traffic impacts.  The study underway is addressing this corridor with meticulousness 

and will allow for land use decisions based on an overall plan, not an ad hoc basis.  It is a 

real possibility that the corridor study may have an overlay zone, in this area that allows 

the applicant more flexibility in uses.   

 Finally the applicant always has the option to apply for a CUP.  In the CUP the applicant 

could outline the permitted uses they would like and it would provide a way to reduce 

some concerns related to uses permitted in the Residential‐Light Industrial‐Commercial 

District.  With this process the applicant may be able to achieve their objectives.   
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Image 1 
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Image 2 
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Image 3 
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Image 4 
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Image 5 
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Source 1  

“The Big Box Dilemma” Colliers International White Paper (Summer 2010) 
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A Motion Recommending Denial of a  
Rezoning for Twin Oaks Subdivision, LLC Property 

November 8, 2011 
 
 
 
Whereas, Twin Oaks Subdivision, LLC. has requested rezoning of property known as the Twin 
Oaks Subdivision LLC and Town Run Commons; and 
 
Whereas, The property is located on Kearneysville Pike (Route 480), Shepherdstown, WV and 
is identified as Parcels: 26.1, 26.2, 26.3 & 26.4 as shown on Tax Map 13, cumulatively 
consisting of 13.69 acres; and 
 
Whereas, The applicant is requesting rezoning from Rural to Industrial-Commercial; and 
 
Whereas, The requested rezoning process complies with the requirements in accordance with 
the provisions of Article 12 of the Jefferson County Zoning and Land Development Ordinance, 
effective July 7, 1988, as amended; and  
 
Whereas, The Planning Commission finds that the requested rezoning is not in conformance 
with the adopted 2004 Comprehensive Plan as outlined in the staff report; and 
 
Whereas, The Planning Commission further finds that there have not been major changes of an 
economic, physical or social nature within the area involved which were not anticipated when 
the Comprehensive Plan was adopted; and  
 
Whereas, Staff finds the request inconsistent with the Comprehensive Plan based on the 
conditions outlined in the staff report attached; and  
 
Now therefore be it moved, that the Jefferson County Planning Commission recommends 
______ the request for rezoning from Rural to Industrial-Commercial for property identified in 
the Jefferson County Tax Map as Parcels: 26.1, 26.2, 26.3 & 26.4 as shown on Tax Map 13. 
 
The portion of the record of the Planning Commission meeting pertaining to this application and 
the official minutes thereof are incorporated herein by reference as if set forth in full herein. 

 
Recommended _______ this __ day of November 
By vote of the Jefferson County Planning Commission 
By a vote of _ Yes _ No 
 
 
___________________________________ 
Commission President 
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Twin Oaks Subdivision, LLC Rezoning PC File # Z11-05 
 
Item #6: Request by Peter Corum and J. Edward Slonaker of Twin Oaks Subdivision, LLC 

for a zoning map amendment for property designated as Tax District 
Shepherdstown, Map: 13, Parcels: 26.1, 26.2, 26.3 & 26.4. 

APPLICANT: Peter Corum and J. Edward Slonaker 
OWNER: Same as above 
DEVELOPER: Same as above 
SURVEYOR/ENGINEER: N/A 
PROPERTY LOCATION: This property is located on Route 480, Kearneysville Pike, adjacent 

to Morgan’s Grove Park. 
LEGAL DESCRIPTION: District: Shepherdstown; Map: 13; Parcel(s): 26.1, 26.2, 26.3 and 

26.4 
 

   
 

ZONING DISTRICT: Current 2010 Zoning Map: Rural 
SURROUNDING 
PROPERTIES: 

Current 2010 Zoning Map 
North: Park   
South: Rural 
East: Rural 
West: Residential Growth 

LOT AREA: Site area: 13.69 acres 
PROPOSED ACTIVITY: To rezone this Rural property to a designation of 

Industrial/Commercial. 

WV RT. 480 
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APPROVALS: 
         Conditional Use Permit  
 PC File #Z06-01 

Submitted: 02/22/06 
Approved: 08/17/06 

         Community Impact Statement (CIS) 
 PC File #06-33 

Submitted: 10/29/06 
Staff Review Mtg.: 11/3/06 
County Engineer Approval: 03/22/07 
County Planner Approval: 03/19/07 
PC Approval: 04/24/07 
Expires on: 11/03/08; Extended to: 02/17/2009; 12/09/09 

         Preliminary Plat Submitted: 11/30/07 
Staff Review Mtg.: 12/10/07 
Approved: 08/06/08 

         Site Plan N/A 
         Final Plat Submitted: 8/8/08 

Public Hearing and Approval: 10/14/08 
         Variance History  02/21/08 BZA approved a 12 month extension (until 

02/17/09) for the expiration date of the Conditional Use 
Permit.  
08/26/08 PC granted a 3 month variance for Final Plat 
approval from 11/03/08 to 02/17/09. 
12/09/08 PC granted a 12 month variance from 12/09/08 
to 12/09/09 to bond and record Town Run Commons 
Subdivision. 
12/08/09 Variance requested for 1 year extension to bond 
and record Town Run Commons Subdivision.  This 
request could not be heard due to a recusal leaving a lack 
of a quorum. 
01/12/10 PC denied a request for a 1 year extension to 
bond and record Town Run Commons Subdivision. 

 OTHER APPROVALS:  
 

 

 

Planning Commission 
Responsibility:   

To advise the County Commission as to whether the requested 
Zoning Map Amendment is consistent with the 2004 
Comprehensive Plan.  

Staff Findings:   The proposed zoning district is not in conformance with the 2004 
Comprehensive Plan. 
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Background	
The property is located directly south of Morgan’s Grove Park on Kearneysville Pike (Rt. 480), 

Shepherdstown, WV.  There are four parcels that are owned by the applicant and those parcels 

are part of this current request and previous site activity.  All of four parcels are being 

requested for rezoning and total 13.69 acres. 

In 2006 this applicant was granted a CUP for a work‐live development call Town Run Commons 

(See Image 1).  The applicant proceeded through the Final Plat process.  The applicant had 

received time extensions on the both the Final Plat for bonding and recordation and extensions 

on the CUP.  In January of 2010 the Planning Commission denied another Final Plat extension 

request.  The Final Plat was not bonded and recorded and as such the project expired.   

Introduction	and	Purpose	
The subject properties are located along Route 480 directly adjacent Morgan’s Grove Park.  The 

property currently has a concrete pad, which was for a restaurant, and a paved area for 

parking.  Those appurtenances are used to host a weekly market farmers/crafts.  The remaining 

land is a community garden opened in 2011, open fields, a few stands of trees and a two 

unoccupied houses.  The parcels are identified as Tax Map 13 and Parcels 26.1, 26.2, 26.3 and 

26.4 of the Shepherdstown District.  Parcel 26.1 is approximately 6.69 acres, Parcel 26.2 is 

approximately 2 acres, Parcel 26.3 is approximately 3 acres and Parcel 26.4 is approximately 2 

acres.  All of four parcels are being requested for rezoning and total 13.69 acres (Image 2). 

The parcels are currently zoned Rural.  The properties to the south and west are zoned Rural 

with large lot residential, to the north is Morgan’s Grove Park which is zoned Rural, and to the 

west is property zoned Residential Growth (Image 3).  The applicant has requested rezoning of 

the 13.69 acres from Rural to Industrial‐Commercial.  The following report has been prepared 

to assist the efforts of the Jefferson County Planning Commission and Jefferson County 

Commission to make findings regarding the consistency of the proposed rezoning with the 

Jefferson County Comprehensive Plan, in accordance with West Virginia State Code 

requirements.  

Statutory	Authority	and	Requirements	
The West Virginia State Code, Section 12.1(a) provides that the boundaries of zoning districts 

may be amended by the County Commission with the advice of the Planning Commission.  The 

County Zoning Ordinance also requires that the “procedure for amendment [by petition] shall 

be as dictated in Section 8A‐1‐1 et seq of the West Virginia State Code as amended.”  As 

concerns amendments by petition, State statute provides that, “Before amending the zoning 
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ordinance, the governing body with the advice of the planning commission must find that the 

amendment is consistent with the adopted comprehensive plan.”  [See WVC 8A‐7‐9(c)]  This 

subsection of the State Code also states that, “If the amendment is inconsistent, then the 

governing body with the advice of the planning commission, must find that there have been 

major changes of an economic, physical or social nature within the area involved, which were 

not anticipated when the comprehensive plan was adopted and those changes have 

substantially altered the basic characteristics of the area.”   

Scope	of	this	Assessment	
This report focuses on whether or not the rezoning application is consistent with the 

Comprehensive Plan.  If the Planning Commission determines that the request is not consistent 

with the Plan, it must find that there have been changes to the area that were not anticipated 

in the 2004 Plan only if the Commission desires to recommend approval to the County 

Commission. Staff does not believe that there have been major changes of an economic, 

physical or social nature, within the area involved, that were not anticipated when the 

comprehensive plan was adopted, such that they would “substantially” alter the basic 

characteristics of the area.  

The format for this assessment includes quotes from specific provisions of the Comprehensive 

Plan, which are identified by page number citation at the end of the sentence where it is 

quoted.  Staff has used these notations and quotations in order to address sections of the 

Comprehensive Plan as it relates to the proposed rezoning.  Identification of the specific page 

numbers where these provisions can be found in the Plan, permits the Planning Commission 

and/or County Commission to easily locate the particular provision and personally evaluate the 

provision in the context of the larger Plan document.  When available or appropriate, map 

references are provided with maps located in the Appendix to this report.  

It should also be noted that the Comprehensive Plan states, “Its recommendations are (by their 

nature and intent) general and, as such, sometimes conflicting.  It will not be difficult to find two 

that individually justify and conflict with many land use proposals.”  In that sense, there are 

many plan references that are identified in this report that can or may appear to support or fail 

to support a finding of consistency between the proposed rezoning and the Comprehensive 

Plan.  In the final analysis, each member of the Planning Commission and the County 

Commission will need to weigh the degree to which various plan provisions are of greater or 

less importance, in establishing their respective findings regarding the application.   

Finally, this report provides an account concerning the proposed rezoning based on review of 

the various plan sections and elements.  The recommendations should be considered the 
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professional opinion of staff; no more and no less.  Since the Planning and Zoning staff has no 

statutory authority to make decisions in this regard, we defer to the Planning Commission and 

subsequently the County Commission for any final recommendation or decision that may be 

forthcoming with respect to the subject application. 

Applicants	Stated	Intention	with	the	Property		
The applicant has stated that the purpose of the rezoning is to support the agricultural industry 

in Jefferson County by providing a location for entrepreneurs, small local retail and professional 

services to encourage retention and development of the agricultural and crafts sector.  As 

described by the applicant this site would act as incubator for these businesses.  Approximately 

15,000 square feet of commercial‐retail building may be needed in the future.  This space is 

proposed to be in one or more structures.    

Current use and Staff Discussion with the Applicant Regarding use of the Property 

In 2011, at the request of the property owner, the Planning and Zoning Department staff has 

issued determinations regarding proposed land uses for this property.  On May 4, 2011 in 

response to an application submitted by the property owner, staff issued a Zoning Certificate 

(#ZC11‐15) for this property for the following land use (the current use of the property): 

“Market for the sale of farm products and incidental products, including arts and crafts, per 

Section 5.7(a)(11).  Live music, events, and performances are permitted if accessory to the 

market.  Events may not be a primary attraction or conducted on non‐market days.” 

On August 19, 2011, following a meeting with the property owner, staff issued a Pre‐Proposal 

Conference memo to the owner, noting: 

 Staff’s understanding is that the owner seeks to build a new structure for the purpose of 

bringing the existing Morgan’s Grove Market indoors.  The market would sell produce, 

jams, honey, and other products.  These types of sales would be consistent with the 

definition of “Farm Market”, which is a permitted use in the Rural District.  

 Other options identified by the applicant (“ . . . expanding the health and fitness aspect 

of the facility / massage therapy, homeopathic retail, nurses station, office space . . .”) 

appear to be less related to a Farm Market and would need to be considered on a case‐

by‐case basis.  Staff would consider allowing some of these uses as accessory uses if 

truly incidental; however, a more detailed description from the applicant of the nature 

and extent of the uses would be necessary.  A commercial kitchen may be permitted as 
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an agricultural use if staff determines that it meets the intent of the Zoning and Land 

Development Ordinance.   

 As such, staff has determined that the existing zoning (Rural) is sufficient for the current 

land use (outdoor farmers market), as well as for an enclosed farmers market which 

includes the sale of other products and services, and for a commercial kitchen meeting 

the intent of the Zoning and Land Development Ordinance.  

Staffs	Comments	of	this	request		
Staff supports the concept the applicant is proposing.  However, Staff has thoughtful concern 

regarding the requested zoning district.  The requested zoning district allows for intense 

industrial uses.  It appears that the applicant is asking for a more intense zoning district than is 

required for the proposed uses.  The application that was submitted did not indicate any uses 

that would necessitate the need for the level of manufacturing that is permitted in the 

requested zoning district.   

While the proposed activity is for agricultural and artisan based activity and may seem to be an 

appropriate use in the Rural District, the intended intensity in adding value to those products is 

more than the Rural District permits.  Additionally, the Rural District requires that most of the 

goods have to be grown on the parcel where such goods are sold.  Such a requirement is not 

inappropriate in the Rural District where agribusinesses are promoting goods grown or created 

on site.  Among other components, this is a limiting factor for the applicant with the current 

district.   

The current use on the property is permitted in the Rural district since the activity is principally 

contained to the weekly market.   

As with any rezoning request, an applicant may have the most honorable intentions, however 

the zoning and all the permitted use allowed continue with the land, not the owner.  Any of the 

permitted uses in the zoning district may be exercised by future owners of the property.  Down 

zoning a property is more difficult than if it had been right zoned from the start.  As this request 

is considered, it is imperative that the decision is evaluated with the question, “Do we want the 

potential for industrial operations in this area 30, 50 or a 100 years from now?”  Assessment of 

this request should take into consideration existing and future citizens and residents who will 

live in the community long after such decision are made.  

Finally, when noting elements of the Comprehensive Plan, the applicant provides broad 

assumptions regarding how the rezoning will provide for greater protection of agricultural 

resources off‐site and in the county, but the request does not ensure the protection of the 
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agricultural resources.  A number of the applicant’s citations of the Comprehensive Plan and 

subsequent elaborations of those citations pertain less to the subject parcels, but are based on 

off‐site expectations.    

This staff report is focused on the parcels involved in the rezoning request, not activity that may 

or may not occur off‐site from the requested rezoning.  

Relevant	Comprehensive	Plan	Elements	and	Commentary	
 
One of the weaknesses of the 2004 Comprehensive Plan is that there is not a future land use 
map. Additionally, not all areas of the County are adequately addressed.  There are some areas 
of the County that are discussed in a fair amount of detail in the Comprehensive Plan.  However 
there are other areas of the County, where the Plan is relatively silent regarding future planning 
impacts and opportunities in those areas.    
 
When the Comprehensive Plan is silent, the directive found in state law that “…the governing 
body with the advice of the planning commission must find that the amendment is consistent 
with the adopted comprehensive plan….” is difficult to observe. It is possible to speculate that if 
the plan does not address areas or locations of the County, that the Plan might have anticipated 
those areas would not fundamentally change from their 2004 condition. 
 
As noted above, Staff does not believe that there were major changes in the area that were not 
anticipated when the comprehensive plan was adopted. While there have been changes that 
have occurred in that area, the zoning has been in place in that area and the changes were 
anticipated.  The 1988 Zoning Map established the zoning classifications in that area and any 
build out of those parcels was anticipated. This report focuses only on conformance to the 
Comprehensive Plan.    
 
The 2004 Comprehensive Plan does reference a “Shepherdstown Area” of study.  However the 
discussion is limited.  The elements noted in the “Shepherdstown Area” are: 
 

 WV 45 by‐pass has assisted in relieving congestion in Shepherdstown 

 A significant amount of the area to the north, south and west of Shepherdstown is 
zoned Residential Growth and Residential‐Light Industrial‐Commercial.  The rational for 
this statement is to highlight the zoning rights that are established and the significant 
growth that is permitted in those two districts.   

 Due to the unique nature of Shepherdstown, future development needs to be closely 
managed and monitored.   

 
The topics above are discussed in general terms and do not provide many specifics for 
improving or addressing the concern.      
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However, the notion that area surrounding Shepherdstown should be developed in an 
appropriate fashion is pertinent to this rezoning request.  The intensity of the Industrial‐
Commercial District is not in keeping with the surrounding property and surrounding area.  The 
transportation network is not adequate to allow the proposed zoning classification and the 
growth and development patterns existing are not conducive to potential heavy industrial 
operations.   
 
Economic growth and development are outlined on page 63 of the Comprehensive Plan and 

outlines the following points as it relates to this rezoning: 

 Historically, small business development in the region has taken place in close proximity 

to housing and population growth.  Earlier development and transportation trends 

created an economic mix that was geared to serve the needs of the local community.  

Hence, the older, more established small business firms are located in Charles Town and 

the other municipalities. 

 In recent years, population growth and transportation improvements have generated 

new markets for small businesses.  Multi‐purpose shopping centers have been built on 

the outskirts of Charles Town and Shepherdstown, thereby creating competition for 

downtown businesses.  In some instances, shopping centers have attracted downtown 

merchants to suburban locations.  In addition, relatively easy access to Maryland and 

Virginia fosters shopping in Hagerstown, Frederick, Martinsburg, Leesburg and 

Winchester, retarding small business development in the County. 

 While recent small business development on the fringe areas has helped increase the 

variety of goods and services available to area residents, it also heightened the 

competitive disadvantage of the traditional central business district, most notably 

Charles Town and Ranson.  Although the municipalities are not within the planning 

jurisdiction of the County, it should be noted that having its major urban center 

handicapped by an abandoned, neglected or under‐used commercial core is not in the 

County’s best interest. 

 The Bardane Park provided with much needed fully served sites, readily available to new 

manufactures.  

 Encourage and  support  commercial,  industrial, and agricultural activities  to provide a 

diversified and sound economy (pg. 19)  

In general, based on the nature of the applicants proposed use there may be limited impact of 

business competition with the existing core communities in the county.  However, if this 

development does not occur as planned, the proposed district does allow commercial activity 

that would impact the existing business centers.  It appears that there is an attempt to make 
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the proposed rezoning fit the site.  Of importance is that the applicant is requesting a zoning 

classification that currently exists in the County in the industrial park.  The industrial park has 

been established for the types of activity that the applicant has requested.  Commercial and 

industrial developments can occur in a number of ways and in a number of alternative locations 

in the County.  There are a large number of commercial and industrial vacancies that can 

accommodate this kind of development.  Adding to a saturated market decreases the value of 

all property zoned that designation as the demand is low and the supply is high.   

Further, while it is important to “Encourage and support commercial, industrial, and agricultural 

activities to provide a diversified and sound economy” in the County, that does not mean every 

site is conducive to such use or should be rezoned to the maximum allowable use.  There may 

be situations where a request cannot fit the site and there are time when a creative solution 

can allow for the applicants need on a particular site.  

The applicant has applied to rezone to the Industrial‐Commercial District.  The Comprehensive 

Plan on page 70 outlines the purpose of that district and is noted here: 

 The district permits uses of a heavy or light industrial nature, including commercial uses, 

which include “manufacturing, processing, and commercial uses which may require 

extensive transportation and central or public water and sewer services”.  Consumer 

oriented commercial use are permitted but not encourage. A set of specifically identified 

uses and activities, presumably identified because of their potential toxic or other 

nuisances characteristics, are listed as permissible only if approved under the 

Development Review System.  

In the Industrial‐Commercial District, there are “Principle Permitted Uses” and uses that are 

permitted uses under the Development Review System.  While the most offensive and intensive 

uses of a heavy industrial nature are restricted by the Development Review System, the district 

still permits under “Principle Permitted Uses” uses of heavy industrial nature by right.  The 

applicant has tried to minimize the differences between the Industrial‐Commercial District and 

Residential‐Light Industrial‐Commercial district.  Due to the noteworthy differences in the two 

districts, it is hard to minimize the differences.  To highlight, there are two “Principle Permitted 

Uses” in the Industrial‐Commercial district that are distinctly different from the uses permitted 

in the Residential‐Light Industrial‐Commercial.  Those permitted uses are “heavy industrial 

uses” and “adult uses.”  While it may be easy to dismiss the more intensive and offensive uses 

that are heavy industrial in nature, since there is the Development Review System, it is 

important to know that as long as an applicant can meet the requirements set forth in the 

Development Review System process they are entitled to that use.   
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The applicant has highlighted the primary use of the property as “…to provide low impact, high 

quality commercial, distribution, professional services and retail in the area.”  Staff believes all 

of these intended uses are more appropriate in the Residential‐Light Industrial‐Commercial 

district.  Additionally, both the Comprehensive Plan and Zoning Ordinance state that retail 

services and consumer oriented commercial uses should be limited in the Industrial‐

Commercial district.  Since retail sales of goods made from the region are an important goal of 

the applicants intended uses, the district requested by the applicant discourages such uses.   

The applicant argues that the size of the site would limit uses of heavy industrial.  With over 13 

acres for use, it appears that statement is unfounded.  The lot sizes in Burr/Bardane Industrial 

Park are generally 2.5‐6 acres in size and allows for variety industrial uses.  There is the ability 

for heavy industrial uses on this site.   

In the information provided, the applicant asserts that the proposed use on the site is mixed 

use, excluding residential activity, yet the requested zoning district is not mixed use in its 

design.  

The applicant contends that this site should have been zoned Industrial‐Commercial since 1988.  

Their basis for this statement is that there was a restaurant on the site in 1988 when zoning 

was adopted.  The structure burned in 1993.  Considering the use that was on the property in 

1988, it seems excessive that Industrial‐Commercial would have been appropriate for this site.  

The restaurant use was considered a non‐conforming use in the Rural district.  Since that time 

there has been no commercial activity commenced on the property to establish a commercial 

use.  While the applicant did receive a Conditional Use Permit for a work/live development, no 

commercial activity took place on the property.  Additionally, while there is a farmers market 

on site, that did not reestablish the commercial use nor did it constitute a new commercial use.  

Much like a farmer with their own seasonal stand, that does not constitute a commercial use, 

such stands are an accessory use to the farm operations.    

Staff	Recommendation		
The applicant has provided documentation that they believe supports the request for rezoning 

and has attempted to demonstrate an apparent consistency of the proposed rezoning with 

certain provisions contained in the Comprehensive Plan.  The applicant’s analysis is based more 

on the use the applicant is proposing, rather than the requested zoning district.  The merits of 

the proposed use may be honorable, however state law requires the requested zoning district 

be evaluated not the use.  As such Staff does not recommend approval of the requested 

rezoning from Rural to Industrial‐Commercial.   



Staff Report 
Jefferson County Planning Commission Meeting 

November 8, 2011 
 

11 
 

As noted on page 12 of the Plan, “its recommendations are (by their nature and intent) general 

and, as such, sometimes conflicting.  It will not be difficult to find two that individually justify 

and conflict with many land use proposals.” 

Additional consideration of the proposed rezoning should include the following: 

As noted above, State statute provides that “Before amending the zoning ordinance, the 

governing body with the advice of the planning commission must find that the amendment is 

consistent with the adopted comprehensive plan.”  [See WVC 8A‐7‐9(c)]  This subsection of the 

State Code goes onto state that, “If the amendment is inconsistent, then the governing body 

with the advice of the planning commission, must find that there have been major changes of 

an economic, physical or social nature within the area involved, which were not anticipated 

when the comprehensive plan was adopted and those changes have substantially altered the 

basic characteristics of the area.”   

There have not been major changes of an economic, physical or social nature within the area 

that where not anticipated when the current Comprehensive Plan was written in 2004.   

As noted above, Staff supports the applicants proposed use and the concept, but cannot 

support the proposed zoning district.  The proposed district is significantly out of context for 

the surrounding uses and the area of the property.  Additionally, the district permits more 

intense uses than the applicant is proposing for the site.  Staff believes that if a zoning district 

where to be chosen, that the Residential‐Light Industrial‐Commercial district may more 

appropriate for the request, as it is in keeping with the proposed use of the property. However, 

staff has not evaluated if that would be consistent with the Comprehensive Plan.   

Staff also believes that the Conditional Use Permit (CUP) is specifically designed for this type of 

situation when the use is outside the norm in the available zoning districts.  In the past the Staff 

and the applicant have discussed the merits of this project and their options for a CUP or a 

rezoning.  The applicant could tailor the uses, the number of structures and the size of the 

structure for the particular application of this site.  A Conditional Use Permit could be crafted 

for the particular use proposed and allow the flexibility that fits the needs of the applicant.    
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Item #7 Final Plat Public Hearing for a resubdivision of Lot #16 of the Cedar Meadows Airpark 
subdivision (PC File #11-07). 

   

APPLICANT: B.K. Haynes 
OWNER: Cedar Meadows Air Park Holdings LLC 

DEVELOPER: Same as Owner 

SURVEYOR/ENGINEER: William H. Gordon and Associates 

PROPERTY LOCATION: 
The property is located on Hardesty Road near the VA/WV 
border, close to the intersection with Jamestown Road. 

LEGAL DESCRIPTION: 

District:  Middleway, Map: 29, Parcel: 1 

ZONING DISTRICT: 

Zoning Map Designation: Rural                  
 

 
            

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R South: R 
East: R West: R 

LOT AREA: 69.7676  acres 

PROPOSED ACTIVITY: 1 Single Family Residue Lot and 3 HOA parcels 

DEVELOPMENT HISTORY: 

Cedar Meadows Airpark (PC File #02-18) 
 Final Plat approved 06/24/03 
 Minor Plat Change approved 07/18/07 – relocate 

private access and utility easement. 
 Minor Plat Change approved 06/06/08 – merge a 

portion of Lot 16 with a property in Clarke County 
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1. Summary of Request 
 

Cedar Meadows Air Park Holdings LLC proposes to resubdivide Lot 16 of the Cedar Meadows 
Airpark subdivision to create the following lots: 

a) An HOA owned parcel containing the hangar and runway 
b) An HOA owned stormwater management parcel 
c) An HOA owned road right-of-way parcel 
d) Lot 16 – a residue lot limited to one single-family use  (please note that Lot 16 currently 

exists; however, the proposed resubdivision would reduce the lot area and separate the HOA 
parcels from the residential use) 

 
2. Background 

 
The Cedar Meadows Airpark subdivision was approved in 2003 as a 16-lot residential subdivision 
including an airstrip and T-hangar.  The Planning Department determined that the aviation-related 
amenities were permitted as accessory to the subdivision, provided that their use would be limited to 
residents of the subdivision and that its operation and maintenance would be provided for by 
uniformly applied HOA fees. 
 
When the Cedar Meadows Airpark subdivision was created, Lot 16 was identified as: 
 

“The COMMON AREA, a portion of Lot 16, is that land available to the association for the 
exclusive benefit, use, and enjoyment of its owners and members and their guests.”  
 

The final plat shows a private access and utility easement on Lot 16, and this easement encompasses 
the landing strip and hangar.  However, there is no deed associated with this easement, and no 
bearings and distances shown on the plat.  As such, currently there is no legal instrument separating 
Lot 16 from the common area.     
 
Per the applicant, the purpose of the proposed resubdivision is to better define the common area, and 
to allow this area to be transferred to the homeowners' association.  The portion of Lot 16 remaining 
after resubdivision is intended for private ownership. 
 

3. Subdivision Category and Review Process 
  

Staff determined that an amendment to the final plat was necessary in order to resubdivide Lot 16.  
Because the bonding for the Cedar Meadows Airpark subdivision is closed, the resubdivison must 
follow the process outlined in Section 24.402A of the Subdivision and Land Development 
Regulations (“Amendment, Modification, and the Vacating of Subdivision Plats”).  This section 
states:  
 

“The Planning Commission (or staff, in the case of a minor subdivision plat) may approve an 
amendment to a subdivision plat in the same manner as the plat was originally approved.” 

 

Planning Commission review and approval of the final plat amendment is required. This review 
process follows the steps outlined in Section 6.1 of the 1979 Subdivision Ordinance. As part of this 
process, the Department placed a notice in the Spirit of Jefferson 30 days prior to the scheduled date 
of the Planning Commission public hearing. 
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4. Staff Analysis of Request 
 

Although the development rights for the subdivision are exhausted (including the right that exists on 
Lot 16), the Department has determined that Lot 16 may be resubdivided if the new lots created are 
limited exclusively to the HOA uses listed above, and if such resubdivision does not create any 
additional residential or commercial development rights.  
 
Section 24.402A provides criteria for the approval of amendments, modifications, and vacations of 
subdivision plats.  These criteria are listed below, in addition to staff’s findings: 

 
Criteria Staff Finding 

1. All of the property that is affected by the 
amendment is under the ownership of the 
applicant (Section 24.402A). 

 

Timothy Foltz has submitted a letter disputing the 
proposed subdivision, and has indicated verbally to 
staff that he is the owner of the subject property. 
 
However, based on the most recently recorded 
deed for this property, Cedar Meadows Air Park 
Holdings LLC is shown as the owner of the 
property.  The applicant has submitted deed 
history for the property, which is included in the 
Planning Commission packet for this meeting. 
 

2. The amendment will not affect the ownership or 
right of convenient access of persons owning 
other parts of the subdivision (Section 
24.402A). 

 

The proposed amendment will enable transfer of 
properties (currently privately owned) to the 
homeowners' association.  As such, this 
amendment has the potential to enhance the right 
of convenient access of other owners within the 
subdivision. 
 

3. The amendment complies with all of the 
standards of these Regulations, including 
verification of compliance with the Zoning 
Ordinance (Section 24.402A). 

The proposed amendment complies with the intent 
of the Zoning Ordinance and the Subdivision and 
Land Development Regulations.  (It should be 
noted that the applicant has not yet submitted a 
plat that complies with all ordinance 
requirements.) 
 

 
Regarding consistency with the Community Impact Statement, the CIS states that 17 single-family 
residential lots will be created.1 Because the proposed resubdivision does not increase the number of 
residential development rights in the subdivision beyond the 16 residential rights approved as part of the 
final plat, it does not appear to contradict any elements of the CIS.  
 

                                                            
1 The total lot yield was reduced to 16 residential lots following approval of the CIS, as a result of a reduction of the 
overall land acreage. 
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5. Staff Recommendation 
 

Based on the findings described above, staff recommends approval of the subdivision with the 
following conditions:   
 

a) The applicant shall address all remaining, unresolved staff comments resulting from the 
Planning, Zoning, and Engineering Departments’ first review of the plat. 
 

b) The applicant shall provide to the Planning, Zoning, and Engineering Departments and to the 
Cedar Meadows Airpark homeowners' association a schedule for the transfer to the 
association of the parcels containing the hangar and runway, the stormwater management 
facilities, and the road right-of-way.   
 

c) The applicant must be the owner of the property. 
 
 
6. Planning Commission Action 
 

Per the 1979 Subdivision Regulations, the Planning Commission “shall approve, approve with 
conditions, or disapprove a subdivision proposal and final plat within 60 days from the day the final 
plat and support material are submitted to the Planning Commission office.” 

 
It should be noted that “Failure to take action within the 60-day period shall result in final plat 
approval, unless a waiver of the 60 day period is granted to the Planning Commission by the 
subdivider.” 
 
The plat was submitted and fees paid on September 20, 2011.  As such, the Planning Commission 
must act on the application by November 19, 2011, unless the applicant grants a waiver of the 60-
day requirement. 
 
 
 









1

Amy Puetz

From: Jennilee Hartman <jhartman@jeffersoncountywv.org>
Sent: Thursday, November 03, 2011 12:32 PM
To: Jennifer Brockman; Seth Rivard; Amy Puetz
Subject: FW: Cedar Meadows Ownership question
Attachments: haynes.pdf

 
 

From: Jason Gerhart [mailto:JGerhart@whga.com]  
Sent: Thursday, November 03, 2011 11:34 AM 
To: Steve Barney 
Cc: jhartman@jeffersoncountywv.org 
Subject: FW: Cedar Meadows Ownership question 
 
 
 

From: jbciii@crawfordandkeller.com [mailto:jbciii@crawfordandkeller.com]  
Sent: Thursday, November 03, 2011 10:53 AM 
To: Jason Gerhart 
Subject: RE: Cedar Meadows Ownership question 
 
Foltz and Hayes were co‐owners in Haynes Foltz L.C. who initially developed the project purchasing the property in 2003. 
As the market turned down, the notes signed and guaranteed by both of them and held by Marathon Bank went in 
default. The bank demanded that they horror their personal guarantees. Foltz refused leaving Haynes to bear the 
financial burden. Haynes bought the notes from the bank by paying the bank the balanced owed. It is my understanding 
that Haynes asked Foltz to reimburse him and Foltz again refused.  
After some months, Haynes made a demand on Haynes Foltz L.C.  that the LLC pay the note in full and when the LLC did 
not pay the note, Brad Hayes attempted foreclose on the property. I gave notice to Foltz personally of the foreclosure. 
As an aside, Foltz claimed to have never signed the notes in question and in response, I sent him copies of the notes 
which had his signature on them. Undeterred by this, Foltz responded by suing Haynes in the Circuit Court of Jefferson 
County. The judge dismissed the law suit because the original agreement between Hayes and Foltz was that any issues 
between then would be brought in Warren County, Va. To my knowledge Foltz has never pursued his issues in Warren 
County. 
At this point I, foreclosed on the property and Brad Haynes bid it in for the value of the debt. He instructed me to place 
the title to the property in the name of B.K. Hayes Corporation. My deed is of record on September  8, 2010 to B.K. 
Haynes Corporation. On or about November 30, 2010 Haynes Foltz L.C. conveyed the property to Timothy Foltz with 
Timothy Foltz signing the deed as a member of the company. Other than the fact Timothy Foltz did not have authority to 
do this, Haynes Foltz L.C. did not own the property because of the previous foreclosure.  
Recently, B.K. Haynes Corporation conveyed the property to Cedar Meadows. Brad is the principal in the LLC. 
In summary, the deed to Timothy Foltz is a self‐help measure on Mr. Foltz’s part that was ineffective to transfer title to 
him. I attach a short summary of the courthouse records and a copy of the Cedar Meadows deed.  
JBCIII 
 

From: Jason Gerhart [mailto:JGerhart@whga.com]  
Sent: Thursday, November 03, 2011 09:31 
To: jbciii@crawfordandkeller.com 
Cc: Dan@crawfordandkeller.com; Steve Barney 
Subject: Cedar Meadows Ownership question 
Importance: High 



2

 
Jim, 
 
Steve Barney with Jefferson County needs you to email him a brief summary of the ownership history between Timothy 
Foltz and Cedar Meadows since they have received a few questions on the project.  Can you send him that summary of 
what has transpired as well as a copy of the current deed so that they are clear on the current ownership.  I have copies 
Steve on this email so you can respond directly to him. 
 
Thanks, 
 

Jason Gerhart, P.E.  
Senior Project Engineer  

William H. Gordon Associates, Inc.  

Civil Engineering | Landscape Architecture | Site Security Consulting | Land Planning | Surveying  

301 North Mildred Street, Suite 1, Charles Town, WV 25414  
office: 304-725-8456  |  cell: 304-517-7069  |  fax: 304-728-0117  

GORDON 
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Item #7 Final Plat Public Hearing for a plat amendment for the Spruce Hill subdivision (PC File 
#02-08) to amend a 50’ landscape buffer to accommodate a garage on Parcel #88. 

   
APPLICANT: William and Lori Davis 
OWNER: Same 
DEVELOPER: Same 
SURVEYOR/ENGINEER: Stotler & Associates 

PROPERTY LOCATION: 

This subdivision is located on Huyett Road approximately 
0.5 miles west of its intersection with US Route 340; the 
subject property is located at 411 Blue Spruce Drive in 
Charles Town, W.V., 25414. 

LEGAL DESCRIPTION: 

District:  Kabletown, Map: 3C, Parcel: 88 

 

ZONING DISTRICT: 

Zoning Map Designation:  
Residential-Light Industrial-Commercial                  
 

 
            

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R-LI-C South: R-LI-C 
East: R-LI-C West: R-LI-C 

LOT AREA: 1.88  acres 
APPROVED ACTIVITY: Single Family Residence 

DEVELOPMENT HISTORY: 
Spruce Hill Subdivision, Section Two, Lots 38-98 & 
Residue (PC File #02-28) 

 Final Plat approved 11/12/02 



STAFF REPORT 
Jefferson County Planning Commission Meeting 

November 8, 2011 
 

Planning shared\PC Mtg\Staff Reports\2011\11 November     Page 2 of 3  

1. Summary of Request 
 

The property owners have requested to amend a 50’ landscaping buffer as shown on the approved 
final plat for the Spruce Hill Subdivision, Section Two in order to build a 24’ x 36’ garage on the 
subject property. 
 
The proposed location of the garage, as shown on a sketch provided by the applicant, is between 33’ 
and 39’ from the rear property line.   

 
2. Subdivision Category and Review Process 
 

Because the bonding for the Spruce Hill subdivision is closed, the plat amendment shall follow the 
process outlined in Section 24.402A of the 2008 Subdivision and Land Development Regulations.  
This section states: 

 

“The Planning Commission (or staff, in the case of a minor subdivision plat) may approve an 
amendment to a subdivision plat in the same manner as the plat was originally approved . . .” 

 

Planning Commission approval of the final plat amendment will be required.  This review process 
follows the steps outlined in Section 6.1 of the 1979 Subdivision Ordinance.  As part of this process, 
the Department placed a notice in the Spirit of Jefferson 30 days prior to the scheduled Planning 
Commission public hearing. 

 
3. Staff Analysis of Request  
 

Per the applicant, the reason for the request is that the homeowners' association restrictions for the 
subdivision require that a garage must be located behind the house.  Because of the various factors of 
the site – such as the elongated shape of the property, the location of the house on the lot, and the 
location of the septic reserve area – very little buildable area remains available for the construction 
of a garage, outside of the landscape buffer area.    
 
The landscape buffer is not a requirement of the Zoning and Land Development Ordinance or the 
Subdivision and Land Development Regulations.  The buffer appears to have been applied 
voluntarily by the developer during the subdivision process.   
 
The zoning setback for the property (rear yard) is 20’, and the proposed 33’ setback for the garage 
would comply with the zoning setback. 

 
Section 24.402A provides criteria for the approval of amendments, modifications, and vacations of 
subdivision plats.  These criteria are listed below, in addition to staff’s findings: 

 
Criteria Staff Finding 

1. All of the property that is affected by the 
amendment is under the ownership of the 
applicant (Section 24.402A). 

 

Staff finds that the applicant is the owner of the 
subject property. 

2. The amendment will not affect the ownership or 
right of convenient access of persons owning 
other parts of the subdivision (Section 

Staff finds that the proposed plat change has no 
impact on the ownership or right of convenient 
access of persons owning other parts of the 
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24.402A). subdivision. 
3. The amendment complies with all of the 

standards of these Regulations, including 
verification of compliance with the Zoning 
Ordinance (Section 24.402A). 

This buffer is not a requirement of the Zoning and 
Land Development Ordinance or of the 
Subdivision and Land Development Regulations. 
(It should be noted that the applicant has not yet 
submitted a plat that complies with all ordinance 
requirements.)  
 

 
Regarding consistency with the approved Community Impact Statement (CIS), the CIS does not specify 
that the buffer be established; nor do the minutes of any board or commission meeting appear to require 
the buffer.  As such, the proposed resubdivision does not appear to contradict any elements of the CIS. 
 
A neighboring property owner, of 433 Blue Spruce Drive, has submitted a letter of support for the 
proposed garage. 
 
4. Staff Recommendation 
 
Staff recommends approval of the subdivision with the following condition:   

 
A plat must be prepared by a registered engineer or surveyor showing the subject property.  The plat 
must contain all notes that pertain to the original final plat of the Spruce Hill subdivision.  The plat 
shall be reviewed by the Planning, Zoning, and Engineering Departments for compliance with all 
applicable standards of the Subdivision and Land Development Regulations, the Zoning Ordinance, 
and any other applicable ordinances, and shall be approved by these departments prior to 
recordation. 
 

5. Planning Commission Action 
 

Per the 1979 Subdivision Regulations, the Planning Commission “shall approve, approve with 
conditions, or disapprove a subdivision proposal and final plat within 60 days from the day the final 
plat and support material are submitted to the Planning Commission office.” 

 
It should be noted that “Failure to take action within the 60-day period shall result in final plat 
approval, unless a waiver of the 60 day period is granted to the Planning Commission by the 
subdivider.” 
 
The application was submitted and fees paid on September 30, 2011.  As such, the Planning 
Commission must act on the application by November 29, 2011, unless the applicant grants a waiver 
of the 60-day requirement. 
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Item #9 Request by Jefferson Asphalt for a Public Hearing of a Major Site Plan consisting of a 
proposed office building and maintenance shop (PC File #S11-12).  (Subdivision 
Regulations 24.125 and 24.126) 

   

APPLICANT: Jefferson Asphalt Products 
OWNER: Same 
DEVELOPER: Same 
SURVEYOR/ENGINEER: D.A. Stansbury Engineering   

PROPERTY LOCATION: 
9390 Middleway Pike on WV Route 51 near Tuscawilla 
Hills. 

LEGAL DESCRIPTION: District: Charles Town; Map: 13; Parcel: 7 
 

 

ZONING DISTRICT: 

Zoning Map Designation:  Rural   

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R South: R 
East: RG West: R 

LOT AREA: 34.27  acres 

EXISTING STRUCTURES: 
Multiple existing buildings that collectively consist of 
12,600 square feet 
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PROPOSED ACTIVITY: 
New office facility consisting of 4,200 sq. ft. and a shop 
area of 6,000 sq. ft.   

CONCEPT PLAN PUBLIC 
WORKSHOP: 

August 9, 2011  

COMPLETENESS REVIEW 
COMPLETED:  

By Staff:  September 20, 2011 
By the Planning Commission:  October 11, 2011 

 
 
1. Summary of Site Plan 
Jefferson Asphalt proposes to construct an office building consisting of 4,200 square feet and a shop 
building of 6,000.  The applicant is proposing to build this office space in the near future, while the shop 
is expected be built later as part of Phase 2.  Additional parking is shown for the expanded uses and the 
required stormwater management is being designed for build out of Phases 1 and 2. 
 
2. Staff Determination of Application Submission and Completeness  
 
Staff has found the site plan complies with the Zoning Ordinance and Subdivision Regulations.   
 
3. Staff Recommendation 

 
The Planning and Zoning Department Staff finds the Jefferson Asphalt Major Site Plan complete based 
on the information required in Section 24.123 and 24.124.  At the Concept Plan Public Workshop no 
direction was given to the applicant.   
 
4. Planning Commission Role  
 
On October 11, 2011 the Planning Commission accepted the site plan as “Complete,” which allows for 
the proposed project to advance to the Public Hearing.  The Public Hearing allows the Planning 
Commission to receive public comments, concerns and input on the proposed site plan.  The scope of 
the hearing is limited to whether the site plan application meets the requirements of the Zoning 
Ordinance and Subdivision Regulations.  Like the Concept Plan, the Planning Commission can take 
action on approval or denial during the meeting where the Public Hearing occurs or within 14 days of 
the Public Hearing.   
 
In reviewing the site plan for approval or denial of the project, the Planning Commission has the 
following four options: 
 

1. Approve the application 
2. Approve the application with conditions 
3. Deny the application 
4. Hold the application for up to 45 days for additional information  

 
Denial can only be on the following basis: 

1. The plan (plan, final engineering, or final landscaping) is inconsistent with the approved    
concept plan or condition of said approval. 

2. Failure to provide surety.  







STAFF REPORT 
Jefferson County Planning Commission Meeting 

November 8, 2011 
 

Planning shared\PC Mtg\Staff Reports\2011\11Nov                                                                                                                           Page 1 of 4  

Item #10 Request by Robert Henshaw (Wilbob Farms, Inc.) for a waiver from Subdivision 
Regulations Section 20.201 to allow for a second access to the property.  

   

APPLICANT: Wilbob Farm, Inc. in care of Robert Henshaw 
OWNER : Robert Henshaw  
DEVELOPER: Same 
SURVEYOR/ENGINEER: N/A  
PROPERTY LOCATION: 5885 Middleway Pike, Kearneysville, WV  
LEGAL DESCRIPTION: District: Middleway; Map: 19; Parcel: 39 

ZONING DISTRICT: 
Zoning Map Designation:  
Rural 

SURROUNDING 
PROPERTIES: 

Zoning Map Designation: 
North: R South: R 
East: R West: R 

LOT AREA: 154.7 Acres 
VARIANCES: None 

PROPOSED ACTIVITY: 
To create a second access to the property in order to prevent the land 
locking of another parcel.  A conservation easement will be created and 
a portion of the existing access will be dissolved.   

 
 
Description of Request  
 
The property in question is on Route 51 (Middleway Pike), west of North Childs Road and located on 
the north side of Route 51.  In this request, the applicant currently has two lots on an existing access 
easement (see image below).  As shown on the image, there is a 0.92 acre lot with house and the lot 
has no frontage onto Route 51.  The second lot is the residue parcel, consisting of 181 acres, which has 
access to Route 51.  Access to both lots is through the residue parcel.  The applicant is proposing to 
create a 73 acre conservation easement.  As an agreement between the applicant and the 
conservation easement organization, the use of the existing access easement will be limited to the area 
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under the conservation easement, including associated farm structures.  As a result of this agreement, 
the single family home will have no access to a state road and will have to obtain a new point of access.   
 
The Subdivision Regulations require all lots to be on one access easement per Section 20.201(A)2.  The 
purpose of this requirement is to reduce the number of entrances onto a state road.  The applicant is 
requesting a waiver of Section 20.201 to allow for the existing access to remain and that a new access 
easement be created, resulting in a total of two access easements. 
 
In order to grant a waiver the following four criteria must be met per 8A of the State Code: 
 
 
The design of the project will provide public benefit in the form of reduction in County maintenance 
cost, greater open space, parkland consistent with the County parks plan, or benefits of a similar 
nature. 
 
Having two access points, in this situation, will not result in any maintenance cost for the County, since 
the road it state maintained.  Neither, would this create an increase in cost for the state.  In this 
instance there is no parkland or parks plan implications.  Protecting the agricultural use and historic 
battlefield area is in keeping with the County’s goals of protecting community resources.   
 
The waiver, if granted, will not adversely affect the public health, safety or welfare or the rights of 
adjacent property owners or residents. 
 
The waiver will not adversely affect the public health, safety or welfare or the rights of adjacent 
property owners.  The access to this lot currently exists and there will be no additional adverse impact 
from how the site is currently used.  No significant amount of traffic expected to flow through this new 
access point.   
   
The waiver, if granted, will be in keeping with the intent and purpose of this Ordinance. 
 
While the intent of the Subdivision Regulations is to limit the number of access points, there are 
mitigating circumstances in this request.  The existing access easement will be strictly used for the 
conservation area only.  As such, there will be no further subdivision of that section of the property 
which will be allowed to use that access easement.  The use of the access easement will be minimal.   
The new access easement will be the easement that is use the most and will functionally operate as 
the only entrance for vehicular purposes.    
     
The waiver, if granted, will result in a project of better quality and/or character.  
 
Granting the waiver will result in a project of better character.  Given that 73 acres of land will be 
protected from development, this will reduce the number of building lots on this property.  If future 
lots were to be created out of the remaining acreage, those lots would situated on the rear of the 
property and the area being conserved would act as a visual buffer from Route 51.     
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Staff Recommendation  
 
Staff recommends approval of this waiver, to allow for two access points.  As noted above, there are 
agricultural, historic and natural features that would be protected by granting this waiver.  There is no 
adverse impact to public health, safety and welfare nor will it undermine the intent of the Subdivision 
Regulations.    
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Existing single family home 
on separate lot  

Existing access easement used for single 
family home on separate lot and 
residue parcel.  Access easement will 
be limited to conservation are in gray. 

Proposed location of new 
access easement 











































































































































JEFFERSON COUNTY, WEST VIRGINIA 
Department of Planning & Zoning 

116 East Washington Street, 2nd Floor 
P.O. Box 338 

Charles Town, West Virginia 25414 
 

Email: planningdepartment@jeffersoncountywv.org    Phone:     (304) 728-3228 
   zoning@jeffersoncountywv.org    Fax:     (304) 728-8126  

Director’s Report 
November 8, 2011 

Planning Commission Meeting 

1) Activity Report (attached)  

2) US 340 Corridor - East Gateway Plan  

a) Reminder – MetroQuest Phase II website active until November 14, 2011 – please 
participate! 

b) October 18, 2011 staff attended a meeting hosted by the Eastern Panhandle 
Trailblazers and the National Park Service to receive public input into potential 
hike/bike connections that may relate to the US 340 Corridor 

c) Next Public Workshop – Tuesday, December 6, 2011, 7 -9 pm, KOA Campground 
Meeting Room, to discuss a preferred land use alternative and related 
recommendations  

3) Recent Public Workshops 

On October 21, 2011, staff held a Roundtable Discussion on Recreational Land Use 
opportunities in the County. It was well attended and staff has received many written 
comments since that time. Staff will give an update and recommended next steps to the 
Planning Commission at the regular December meeting. 

4) Recent CC agenda items: 

a) The following items were on the November 3, 2011 County Commission agenda for 
“action”: 

i. Discussion of October 6, 2011 Comments Received, and Possible Action on a 
Proposed Amendment to Article 4A, Section 2.2 and Section 10.3 of the Zoning 
and Land Development Ordinance, and Section 20.203 of the Subdivision and 
Land Development Regulations Regarding Home Occupations and Cottage 
Industries (approved with edits, 11/3/11) 

ii. Discussion of October 6, 2011 Comments Received and Possible Action on a 
Proposed Amendment to Articles 20 and 26 of the Jefferson County Subdivision 
and Land Development Regulations regarding the Maximum Square Footage 
Requirements for a Minor Site Plan in each Zoning District (continued to 
11/10/11 due to time constraints) 

iii. Discussion of October 6, 2011 Comments Received and Possible Action on a 
Proposed Amendment to Article 12 of the Jefferson County Zoning and Land 
Development Ordinance (March 2011) regarding the Process of Amending the 



Zoning Map and/or Zoning Text District (continued to future meeting due to 
time constraints) 

iv. Discussion of October 6, 2011 Comments Received and Possible Action on a 
Proposed Amendment to Sections of Article 24 of the Jefferson County 
Subdivision and Land Development Regulations regarding Timeframes and 
Noticing Requirements for Processing Procedures District (approved with 
edits, 11/3/11) 

v. Presentation and Possible Action on Jefferson County Urban Tree Canopy 
Plan (approve, 11/3/11) 

 
5) Upcoming PC meetings: 

a) No second meeting in November at this time 

b) December 13, 2011 

 Discussion of input received related to potential zoning text changes affecting to 
recreation uses in the County and discussion of next steps 

 Update on alternative commercial zoning categories and discussion of next 
steps 

c) No second meeting scheduled for December at this time 

 
























