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JEFFERSON COUNTY, WEST VIRGINIA 
Departments of Planning & Zoning 

116 East Washington Street, 2nd Floor 
P.O. Box 338 

Charles Town, West Virginia 25414 
Phone:    (304) 728-3228 

Email:  planningdepartment@jeffersoncountywv.org     Fax:    (304) 728-8126   
 

MEMORANDUM 
 

TO:  JEFFERSON COUNTY PLANNING COMMISSION 
 
FROM: JENNIFER BROCKMAN, DIRECTOR OF PLANNING 
 
DATE:  MAY 14, 2010 
 
SUBJECT: MAY 18, 2010 PLANNING COMMISSION MEETING 
 
Please find attached the following documents for consideration at the May 18, 2010 Planning 
Commission meeting.   
 

Documents provided: 
 May 18, 2010 agenda. 

 
1. Approval of the minutes from the April 27, 2010 meeting. 

 Draft minutes for the April 27, 2010 meeting. 
 

2. Citizen Communications. 
 

3. A call for postponements. 
 

4. Response to Planning Commission’s request for information related to wireless communications 
towers in Jefferson County.   

 
Documents provided: 

 2008 Zoning Ordinance, Section 2.443 Commercial Wireless Telecommunication Facilities and 
Towers. 

 Scenic Virginia Model Cell Tower Ordinance. 
 Personal Communications Industry Association Model Wireless Telecommunications Ordinance. 
 Camouflaged Cell Towers. 
 Clearwire Technology. 
 PPC for U.S. Cellular 
 MAP – Cellular Mounted Assets in Jefferson County, WV. 

 
 

5. Discussion and vote on Proposed Subdivision Regulation Amendments to the 2008 Subdivision and 
Land Development Regulations. 
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Documents provided: 
 Subdivision Regulation Amendment Suggestions Chart. 
 Letter of suggestions from the Historic Landmarks Commission. 
 Recommended changes to Subdivision Regulation Amendments after Planning Commission 

Review. 
 Subdivision Regulation Amendments Suggestions from Legal Chart and Highlighted 

Regulations. 
 

 
6. Blue Ridge Mountain Community Plan. 

 
7. Reports from Legal Counsel and legal advice to PC. 

 
8. Director’s Report. 

 
Documents provided: 

 Director’s Report Agenda. 
 Activity Report. 
 Urban Growth Boundary Legislation. 
 SB 595 Legislation. 
 Letter of Determination. 

 
9. County Commission Liaison Report. 

 
10. Planning Commission Exchange. 
 
11. President’s Report. 
 
12. Actionable Correspondence.  

 
13. Non-Actionable Correspondence. 

 
If you have any questions or any items are missing; please contact the office at (304) 728-3228 from 
9:00 a.m. to 5:00 p.m.  Thank you. 
 
 



AGENDA 
JEFFERSON COUNTY PLANNING COMMISSION 

May 18, 2010 
 

PUBLIC MEETING PROCEDURE:  
The President shall identify the matter before the Planning Commission (PC) and ask for a 

presentation by the applicant or the applicant’s representative followed by staff’s presentation and 
recommendation.  

Once the applicant has finished speaking, the President shall ask for public comments.  As a member 
of the public, once you are recognized by the President, please come to the podium, state your name, 
provide any credentials that you believe are appropriate, and make a brief presentation.  If you agree with a 
previous speaker, you may simply say so.  

The President may limit the presentation time of speakers.  
Once the public comments are completed, the applicant may respond to the public comments.   
PC members may ask questions at any time.   
A copy of any document or exhibit used by a speaker in his or her address to the PC must be left with 

the PC and will become part of the official public file on the matter at hand.  The applicant or a 
representative of the applicant may have the opportunity to view the document or material. 

Once all speakers have finished, the PC will discuss and then vote on a motion 1) to approve, 
disapprove, or impose conditions on the application to comply with the Subdivision Ordinance if the 
application is a final plat; or 2) to approve, disapprove, or approve with conditions a variance request; or 3) 
to accept or not accept a Community Impact Statement (CIS).  The Community Impact Statement is an 
informal step in the subdivision process and an applicant may proceed with the subdivision proposal 
whether or not the Planning Commission accepts the CIS.   

Public hearings are located in the Charles Town Library meeting room at 200 East Washington 
Street, at the side entrance on Samuel Street at 7:00 PM                                                                   
 
1. Approval of the minutes from the April 27, 2010 meeting. 

 
2. Citizen Communications. 

 
3. A call for postponements. 

 
4. Response to Planning Commission’s request for information related to wireless 

communications towers in Jefferson County.   
 

5. Discussion and vote on Proposed Subdivision Regulation Amendments to the 2008 
Subdivision and Land Development Regulations. 
 

6. Blue Ridge Mountain Community Plan. 
 

7. Reports from Legal Counsel and legal advice to PC. 
 

8. Director’s Report. 
 
9. County Commission Liaison Report. 

 
10. Planning Commission Exchange. 
 
11. President’s Report. 
 
12. Actionable Correspondence.  
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13. Non-Actionable Correspondence. 
 
The Planning Commission welcomes written comments at any time.  Our office is open Monday 
through Friday, 9:00 a.m. to 5:00 p.m., and is located at 116 East Washington Street,  
P.O. Box 338, Charles Town, WV 25414.  Our phone number is (304) 728-3228; our fax number 
is (304) 728-8126; our email address is planningdepartment@jeffersoncountywv.org and our 
website is www.jeffersoncountywv.org.  
 
Minutes and video recordings of past meetings and the Comprehensive Plan can be found on our 
website.  The office has a file on each project as well as aerial photos of the county.  Minutes and 
audio recordings of past meetings, Subdivision Regulations, Zoning Ordinance and the 
Comprehensive Plan are available for review in our office. 



MINUTES 
JEFFERSON COUNTY PLANNING COMMISSION 

APRIL 27, 2010 
 

The Jefferson County Planning Commission met on Tuesday, April 27, 2010, with the following 
Commission members present: John Maxey, President; Thomas Trumble, Vice President; 
Morgan Etters, Secretary; Arnold Dailey, Daniel Hayes, Stephen Alemar, Kelly Baty, and Gene 
Taylor.  Staff members present included Jennifer Brockman, Director of Planning and Zoning; 
Seth Rivard, Planner; Roger Goodwin, Chief County Engineer; Jonathon Saunders, County 
Engineer; Stephen Groh, Assistant Prosecuting Attorney; Julie Quodala, Planning and Zoning 
Office Manager; and Amy Puetz, Office Assistant. 
 
Frances Morgan was absent with notification. 
 
Mr. Maxey called the meeting to order at 7:00 PM. 
 
1. Approval of minutes for the April 13, 2010 meeting:  

Mr. Trumble moved to approve the minutes of the April 13, 2010 Planning Commission 
meeting.  Mr. Alemar seconded the motion which carried unanimously. 
 

2. Citizens Communication: None. 
 

3. A call for postponements:  None.   
 

4. Postponed from the April 13, 2010 Planning Commission meeting.  Request by William 
R. and Elizabeth G. Howard and Home Hill Corporation to have the Planning 
Commission accept Howard Farm Turner Road as “County Grade” instead of 
requiring an upgrade of that road for the Howard Farm Subdivision (PC File # 91-19) 
and the North Hills Subdivision (PC file # 05-22). 
Ms. Brockman read from the addendum to the staff report outlining staff’s interpretation of 
the regulations in regards to this variance and recommended approval. 
 
Mr. Walter Washington, Attorney representing Home Hill Corporation, and Mr. William 
Howard each submitted letters to the Planning Commission stating that they had read the 
staff report and its addendum and concurred with staff.    
 
Mr. Walter Washington approached the podium and voiced his agreement with staff. 
 
Mr. Maxey opened the public hearing.  Reverend G. T. Schramm made comment in support 
of the variance.  Mr. Maxey closed the public hearing.   
 
Mr. Trumble moved to approve the variance with the staff recommended motion.  Mr. Taylor 
seconded the motion which carried unanimously. 
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5. Request by Paul and Susan Prichard for a waiver from Section 20.202 and Section 

21.103D of the Subdivision Regulations to allow the use of two entrances for Lot 1 in the 
Pritchard Minor Subdivision (PC file # 09-25).   
Mr. Rivard read from the staff report recommending approval.  Mr. Saunders gave the 
Engineering Department perspective and recommended approval. 
 
Ms. Annette VanHilst, from Dewberry representing Paul and Susan Pritchard, explained the 
agricultural activity on the property and was available for questions. 
 
Ms. Brockman introduced Mr. Goodwin who answered questions presented to staff.  
 
Mr. Maxey opened the public hearing.  Mr. Louis Meadows, neighboring resident, spoke in 
opposition to the waiver stating that the entrance approved by the Department of Highways is 
unsafe.  However he was in favor of the applicant’s effort to protect Rattlesnake Run.  Ms. 
Christina Hiett-Martinkosky, neighborhood resident, approached the podium to ask of the 
applicant how close the pavement would be to the stream and what provisions are being 
taken to protect the stream including allowing the stream to cool and keeping oils from the 
water.  Ms. Robin Dipietro-Durand, also a neighboring resident, also spoke in concern of the 
safety of the road and suggested replacing a stop sign that had been previously removed.  Mr. 
Maxey closed the public hearing. 
 
Discussion ensued addressing the citizens’ concerns.  Ms. VanHilst provided resolution to 
some concerns.  In response to Ms. Hiett-Martinkosky’s inquiry, Ms. VanHilst reaffirmed 
there would be no paving of the entrances.  She also confirmed that Mr. Pritchard would be 
willing to write a letter to the State Highway Department requesting replacement of the 
removed stop sign and to request reduction of the road’s speed limit in conjunction with his 
neighbors.   
 
Mr. Alemar moved to approve with the staff recommended motion.  Mr. Hayes seconded the 
motion which carried 6 for and 2 opposed (Mr. Daily and Mr. Baty).  
 

6. Response to Paul Rosa’s request to initiate an amendment to the Zoning Ordinance for 
the County Commission to pursue a moratorium for wireless communication towers. 
Ms. Brockman provided a memo to the Planning Commission in the agenda packets which 
detailed staff perspective on the moratorium.  She stated that, due to the revision of the 
Subdivision Regulations, consideration of the moratorium may need to be delayed unless the 
Planning Commission deemed it a priority.   
 
Mr. Paul Rosa of the Harpers Ferry Conservancy presented his argument to the Planning 
Commission insisting the urgency of the moratorium. 
 
Mr. Groh was available for legal counsel on this topic.  There was discussion on if a 
moratorium was appropriate at this time versus evaluating each individual application. 
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Mr. Maxey called for a break to allow staff to change the CD at 8:24 PM.  Mr. Maxey called 
the meeting to order at 8:29 PM.  
 
Discussion continued on the effect a moratorium would have legally and how quickly 
amendments to the Zoning Ordinance could be made. 
 
Mr. Alemar moved to table this item to the May 18, 2010 Planning Commission meeting to 
allow staff to provide a list of all the cell towers that are currently in the county, and how 
many future applications staff may be aware of and also to allow legal to provide a review of  
the legal stipulations regarding moratoriums.  Mr. Taylor seconded the motion which carried 
unanimously.   
 

7. Blue Ridge Mountain Community Plan: 
Mr. Rivard gave an overview of the meeting of the Citizen’s Committee that had taken place 
Saturday, April 24, 2010.  He also informed the Planning Commission that the website is 
now active.   
 

8. Director’s Report: 
a) Activity Report.  A copy of staff’s schedule was provided in the agenda packets. 
b) Status of Subdivision Regulation Amendments.  Ms. Brockman explained that 

progress had been made on the amendments however, due to the priority of deadlines 
for other projects; the final draft was not complete.    

c) Shenandoah Professional Center Zone Change Request.  Ms. Brockman informed the 
Planning Commission of the results of the public hearing held by the County 
Commission.  She reported that the County Commission requested reports from staff 
and postponed voting on the item until May 6, 2010. 

d) Land Development Fees – Results of County Commission Workshop held April 22, 
2010.  Ms. Brockman explained the results of the County Commission Workshop.  
She stated that the County Commission requested there be a stakeholders meeting 
prior to the public hearing and for staff provide research into whether fees could be 
reduced for non-profit/not-for-profit agencies.  She also conveyed that the County 
Commission had proposed no fees for land or buildings owned by the County, case-
by-case waiver requests for County affiliated entities, and eliminating the fee for 
written zoning map or text interpretation.  Ms. Brockman stated that the County 
Commission was requesting input on whether the increase in fees should be phased. 

 
9. Reports from Legal Counsel and legal advice to Planning Commission: Mr. Groh 

reported to the Planning Commission on meetings with Engineering and Planning and 
Zoning Department heads.  Mr. Groh reaffirmed that he would gather information on the 
legal aspects of enforcing a moratorium.   
 
Mr. Maxey asked that legal provide a written comment stating that legal has reviewed the 
Subdivision Regulations and that they are consistent with 8A of the WV State Code in time 
for the public hearing on the Subdivision Regulations scheduled for May 25, 2010. 
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10. County Commission Liaison Report:  None. 
 

11. Planning Commission Exchange:  
Mr. Maxey asked Ms. Etters to formally draft a letter from the Planning Commission to the 
Department of Highways regarding the removal of the stop sign at the y intersection of 
Flowing Springs Road and Shepherdstown Pike.  He asked that this be forwarded to the 
Planning and Zoning Department staff by May 12, 2010 to be included in the next agenda 
packet. 
 
Mr. Hayes offered to make the Planning and Zoning Department aware of any grant 
opportunities.  He will contact Ms. Brockman with any information he is able to provide. 
 

12. President’s Report:  None.  
 
13. Actionable Correspondence:  None.  

 
14. Non-Actionable Correspondence:  Mr. Rivard passed out an email from Ms. Etters that 

outlined research carried out by her and Mr. Baty on the topic of easements around swales 
and channels.  Ms. Brockman stated that staff would review this information as updates are 
being made to the Subdivision Regulations. 

 
Mr. Alemar moved to adjourn at 9:26 PM.  Mr. Taylor seconded the motion, which carried 
unanimously.  A detailed transcript of the meeting may be found on CD #___.  These minutes 
were prepared by Amy Puetz, Office Assistant. 





 









 

















































 





 





















 

























 





 



























A copy of the 
Subdivision Regulation 
Amendments Draft has 
been emailed to you.  If 
you would like a paper 
copy provided to you 
please call the office 
(304) 728-3228.   



 



JEFFERSON COUNTY, WEST VIRGINIA 
Department of Planning & Zoning 

116 East Washington Street, 2nd Floor 
P.O. Box 338 

Charles Town, West Virginia 25414 
 

Email: planningdepartment@jeffersoncountywv.org    Phone:     (304) 728-3228 
   zoning@jeffersoncountywv.org    Fax:     (304) 728-8126  

 
Director’s Report 

May 18, 2010 
Planning Commission meeting 

 

1) Activity Report (attached)  

2) Shenandoah Professional Center Zone Change Request – CC workshop 5/27/10 

3) Land Development Fees – Stakeholders Meeting scheduled for 5/19/10 2 – 4 pm 

4) Urban Growth Boundary Update (legislation attached) 

a) Shepherdstown Meeting 5/6/10 

5) Chesapeake Bay TMDL Update 

a) Regional Water Resources Policy Committee Meeting (5/6/10) 
Northern Shenandoah Valley Regional Commission, Strasburg, VA 

6) Local Implication of SB 595, Vested Property Rights (legislation attached; memo 
to be distributed at meeting) 
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 ENROLLED 

 COMMITTEE SUBSTITUTE 

 FOR 

  Senate Bill No. 256 

 (SENATOR SNYDER, original sponsor) 

 ____________ 

 [Passed April 11, 2009; in effect ninety days from passage.] 

 ____________ 

 

AN ACT to amend the Code of West Virginia, 1931, as amended, by adding 

thereto a new section, designated '8-6-4a; and to amend and 

reenact '8A-7-2 of said code, all relating to urban growth 

boundaries; definitions; providing new procedures for 

annexation without election and annexation by minor boundary 

adjustment for municipalities in growth counties that have an 

adopted countywide zoning ordinance which includes urban growth 

boundaries; setting requirements; and permitting urban growth 

boundaries in zoning ordinances. 

Be it enacted by the Legislature of West Virginia: 

That the Code of West Virginia, 1931, as amended, be amended 

by adding thereto a new section, designated '8-6-4a; and that '8A-7-2 

of said code be amended and reenacted, all to read as follows: 

CHAPTER 8.  MUNICIPAL CORPORATIONS. 
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ARTICLE 6.  ANNEXATION. 

 PART III - ANNEXATION WITHOUT ELECTION. 

'8-6-4a.  Annexation without election for municipalities in 

counties that have an adopted countywide zoning ordinance which 

includes urban growth boundaries. 

(a) This section applies to municipalities in counties that have 

adopted a countywide zoning ordinance with designated urban growth 

boundaries and, prior to January 1, 2009, have adopted local impact 

fees pursuant to the provisions of article twenty, chapter seven of 

this code that want to annex additional property without an election. 

(b) For purposes of this section only: 

(1) AContiguous@ means property that is next to, abutting and 

having a boundary that is coterminous with the municipality=s 

designated urban growth boundary.  The length of a street, highway, 

road or other traffic or utility easement, streams, rivers or other 

natural topography are not to be used to determine if a property is 

contiguous: Provided, That the width of a street, highway, road or 

other traffic or utility easement, streams, rivers or other natural 

topography may be used to determine contiguous boundaries. 

(2) AUrban growth boundary@ means a site-specific line, 

delineated on a zoning map or a written description in a zoning 

ordinance identifying an area around and outside the corporate limits 

of a municipality within which there is a sufficient supply of 
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developable land within the boundary for at least a prospective 

twenty-year period of municipal growth based on demographic 

forecasts and the time reasonably required to effectively provide 

municipal services to the identified area.  The urban growth 

boundary may be called by any name chosen by the county commission, 

but the word Aboundary@ shall be used in the name of the boundary.  

The boundary shall be established by the county commission in 

agreement with each individual municipality regarding that 

municipality=s boundary.  If the county commission and municipality 

cannot agree upon the location or size of the boundary, either party 

may file for declaratory judgment relief in the circuit court which 

shall submit the dispute to mediation or arbitration prior to final 

resolution by the circuit court.  Once a county has adopted an urban 

growth boundary by its designation on an adopted county zoning map, 

the gross area inside the boundary may not be reduced without written 

consent of the municipality.  The county commission shall review 

each urban growth boundary at a period not to exceed ten years or 

upon request of the individual municipality. 

(c) Procedure for a municipality to annex property within an 

urban growth boundary.  -- 

(1) If the proposed property to be annexed by a municipality 

is entirely within the municipality=s designated urban growth 

boundary, then the municipality may annex without an election the 
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proposed property pursuant to the provisions of section four of this 

article.  Agreement with the county commission is not required. 

(2) If the proposed property to be annexed by minor boundary 

adjustment by a municipality is entirely within the municipality=s 

designated urban growth boundary, then the municipality may annex 

without an election the proposed property pursuant to the provisions 

of section four of this article if the provisions of section five 

of this article are followed, except that agreement with the county 

commission is not required. 

(d) Procedure for a municipality to annex property within urban 

growth boundaries of two or more municipalities.  -- 

If the proposed property to be annexed by a municipality is 

partially or wholly within another municipality=s urban growth 

boundary, then the municipality may annex without an election the 

proposed property pursuant to the provisions of section four of this 

article if the two municipalities have executed an intergovernmental 

agreement regarding the annexation of the subject property.  

Agreement with the county commission is not required. 

(e) Procedure for a municipality to annex contiguous property 

outside an urban growth boundary.  -- 

(1) If the proposed property to be annexed by a municipality 

is outside the municipality=s designated urban growth boundary, then 

the municipality may annex without an election the proposed property 
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pursuant to the provisions of section four of this article, if: 

(A) The proposed property to be annexed is contiguous to the 

municipality, as defined in this section; and 

(B) The municipality has the county commission=s agreement. 

(2) Prior to the agreement of the county commission to the 

annexation of the proposed property the county commission shall: 

(A) Hold a public hearing; 

(B) Place a notice on the subject property, which notice shall 

be the same as that required for property to be rezoned; and 

(C) At least fifteen days prior to the public hearing, publish 

a notice of the date, time and place of the public hearing as a Class 

I legal advertisement in compliance with the provisions of article 

three, chapter fifty-nine of this code. 

(f) Procedure for a municipality to annex noncontiguous 

property outside an urban growth boundary.  -- 

(1) If the proposed property to be annexed by a municipality 

is entirely outside the municipality=s designated urban growth 

boundary and is not contiguous to the municipality, as defined in 

this section, then the municipality may annex without an election 

the proposed property pursuant to the provisions of section four of 

this article if the municipality has the county commission=s 

agreement and, prior to the agreement of the county commission to 

the annexation of the proposed property, the county commission shall: 
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(A) Hold a public hearing; 

(B) Place a notice on the subject property, which notice shall 

be the same as that required for property to be rezoned; and 

(C) At least fifteen days prior to the public hearing, publish 

a notice of the date, time and place of the public hearing as a Class 

I legal advertisement in compliance with the provisions of article 

three, chapter fifty-nine of this code. 

(2) After the public hearing and on-site notice, if the county 

commission finds, by a written record, that the proposed annexation 

is for the good of the county as a whole, then the county commission 

may agree to the annexation. 

(g) Prior to the county commission entering an order for any 

annexation pursuant to this section, the annexed property shall be 

surveyed by a licensed professional surveyor and a metes and bounds 

description of the annexed property must be provided to the county 

commission in which the property is located. 

(h) After a municipality has annexed property pursuant to this 

section and the property has been surveyed, the county commission 

shall enter an order.  After the order is entered, the corporate 

limits of the municipality include the annexed property. 

CHAPTER 8A.  LAND USE PLANNING. 

ARTICLE 7.  ZONING ORDINANCE. 

'8A-7-2.  Contents of zoning ordinance. 



 
 7 

(a) The following must be considered when enacting a zoning 

ordinance: 

(1) Promoting general public welfare, health, safety, comfort 

and morals; 

(2) A plan so that adequate light, air, convenience of access 

and safety from fire, flood and other danger is secured; 

(3) Ensuring attractiveness and convenience is promoted; 

(4) Lessening congestion; 

(5) Preserving historic landmarks, sites, districts and 

buildings; 

(6) Preserving agricultural land; and 

(7) Promoting the orderly development of land. 

(b) A zoning ordinance may include the following: 

(1) Regulating the use of land and designating or prohibiting 

specific land uses; 

(2) Authorizing flexible planning standards to create, 

redevelop, reuse, protect and enhance the physical qualities of the 

community; 

(3) Designating historic districts and regulating the uses of 

land and the design of buildings within the historic district; 

(4) Establishing corridor overlay districts to achieve land 

design goals and regulating the uses of land within the corridor 

overlay districts; 
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(5) Establishing design standards and site plan approval 

procedures; 

(6) Dividing the land of the governing body into different zone 

classifications regulating the use of land, establishing performance 

standards for various land uses when dividing is not desired or any 

combination of both; 

(7) Authorizing overlay districts and special design districts 

within which specific additional development standards for each 

permitted, accessory and conditional use shall apply; 

(8) Regulating the height, area, bulk, use and architectural 

features of buildings, including reasonable exterior architectural 

features and reasonable aesthetic standards for factory-built homes; 

(9) Authorizing a process and standards for factory-built 

homes: Provided, That a governing body is prohibited from 

establishing a process and standards for regulating factory-built 

homes that is more restrictive than a process and standards for 

site-built homes; 

(10) Preserving green spaces and requiring new green spaces, 

landscaping, screening and the preservation of adequate natural 

light; 

(11) Regulating traffic flow and access, pedestrian flow and 

access, parking and loading; 

(12) Identifying flood-prone areas subject to periodic flooding 
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and regulating with specific control the permitted use, type of 

construction and height of floor levels above base flood elevation 

permitted in the area so as to lessen or avoid the hazards to persons 

and damage to property resulting from the accumulation of storm or 

flood waters; 

(13) Designating an airport area and establishing land-use 

regulations within a specific distance from the boundaries of the 

airport; 

(14) Authorizing planned unit developments to achieve more 

efficient use of land and setting standards and regulations for the 

developments; and 

(15) Identifying, establishing and designating urban growth 

boundaries, as defined in section four-a, article six, chapter eight 

of this code, for municipalities. 

(c) A zoning ordinance shall: 

(1) Create a board of zoning appeals; 

(2) Specify certification requirements for zoning district maps 

that are consistent with the governing body=s comprehensive plan; 

(3) Adopt procedures and requirements for nonconforming land 

uses; 

(4) Adopt procedures and requirements for variances; and 

(5) Adopt procedures and requirements for conditional use 

permits. 



 



ENROLLED 
 

Senate Bill No. 595 
 

(By Senators McCabe and Minard) 
 

____________ 
 

[Passed March 11, 2010; in effect from passage.] 
 

____________ 
 
 
 

AN ACT to amend and reenact §8A-4-2 of the Code of West Virginia, 1931, as amended; and to 
amend and reenact §8A-5-12 of said code, all relating to subdivisions; extending the approval 
term of certain uses and permits associated with a subdivision plan or plat and extending the 
vesting period for a subdivision or land development plan or plat. 
 
Be it enacted by the Legislature of West Virginia: 
That §8A-4-2 of the Code of West Virginia, 1931, as amended, be amended and reenacted; and 
that §8A-5-12 of said code be amended and reenacted, all to read as follows: 
ARTICLE 4. SUBDIVISION AND LAND DEVELOPMENT ORDINANCE. 
§8A-4-2. Contents of subdivision and land development ordinance. 
(a) A subdivision and land development ordinance shall include the following provisions: 
(1) A minor subdivision or land development process, including criteria, requirements and a 
definition of minor subdivision; 
(2) The authority of the planning commission and its staff to approve a minor subdivision or land 
development; 
(3) A major subdivision or land development process, including criteria and requirements; 
(4) The authority of the planning commission to approve a major subdivision or land 
development; 
(5) The standards for setback requirements, lot sizes, streets, sidewalks, walkways, parking, 
easements, rights-of-way, drainage, utilities, infrastructure, curbs, gutters, street lights, fire 
hydrants, storm water management and water and wastewater facilities; 
(6) Standards for flood-prone or subsidence areas; 
(7) A review process for subdivision or land development plans and plats by the planning 
commission; 
(8) An approval process for subdivision or land development plans and plats by the planning 
commission, including the authority to approve subdivision or land development plans and plats 
with conditions; 
(9) A process to amend final approved subdivision or land development plans and plats; 
(10) A requirement that before development of the land is commenced, subdivision and land 
development plans and plats must be approved by the applicable planning commission, in 
accordance with the comprehensive plan, if a comprehensive plan has been adopted; 
(11) A requirement that after approval of the subdivision or land development plat by the 



planning commission and before the subdivision or development of the land is commenced, the 
subdivision and land development plat shall be recorded in the office of the clerk of the county 
commission where a majority of the land to be developed lies; 
(12) A schedule of fees to be charged which are proportioned to the cost of checking and 
verifying proposed plats; 
(13) The process for granting waivers from the minimum standards of the subdivision and land 
development ordinance; 
(14) Improvement location permit process, including a requirement that a structure or 
development of land is prohibited without an improvement location permit; 
(15) The acceptable methods of payment to cover the cost of the water and sewer service 
infrastructure, which can include, but are not limited to, bonds, impact fees, escrow fees and 
proffers; 
(16) The process for cooperating and coordinating with other governmental agencies affected by 
the subdivision and land development and use; and 
(17) Penalties for violating the subdivision and land development ordinance. 
(b) A subdivision and land development ordinance may include the following provisions: 
(1) Establishing a board of subdivision and land development appeals with the same powers, 
duties and appeals process as set out for the board of zoning appeals under the provisions of 
article eight of this chapter; 
(2) Requirements for green space, common areas, public grounds, walking and cycling paths, 
recreational trails, parks, playgrounds and recreational areas; 
(3) Encourage the use of renewable energy systems and energy- conserving building design; 
(4) Vested property right, including requirements; 
(5) Exemptions of certain types of land development from the subdivision and land development 
ordinance requirements, including, but not limited to, single-family residential structures and 
farm structures; and 
(6) Any other provisions consistent with the comprehensive plan the governing body considers 
necessary. 
(c) All requirements, for the vesting of property rights contained in an ordinance enacted 
pursuant to this section that require the performance of any action within a certain time period 
for any subdivision or land development plan or plat valid under West Virginia law and 
outstanding as of January 1, 2010, shall be extended until July 1, 2012, or longer as agreed to by 
the municipality, county commission or planning commission. The provisions of this subsection 
also apply to any requirement that a use authorized pursuant to a special exception, special use 
permit, conditional use permit or other agreement or zoning action be terminated or ended by a 
certain date or within a certain number of years. 
ARTICLE 5. SUBDIVISION OR LAND DEVELOPMENT PLAN AND PLAT. 

PART I. MINOR SUBDIVISION OR LAND DEVELOPMENT PROCESS. 
 
§8A-5-12. Vested property right. 
(a) A vested property right is a right to undertake and complete the land development. The right 
is established when the land development plan and plat is approved by the planning commission 
and is only applicable under the terms and conditions of the approved land development plan and 
plat. 
(b) Failure to abide by the terms and conditions of the approved land development plan and plat 
will result in forfeiture of the right. 



(c) The vesting period for an approved land development plan and plat which creates the vested 
property right is five years from the approval of the land development plan and plat by the 
planning commission. 
(d) Without limiting the time when rights might otherwise vest, a landowner's rights vest in a 
land use or development plan and cannot be affected by a subsequent amendment to a zoning 
ordinance or action by the planning commission when the landowner: 
(1) Obtains or is the beneficiary of a significant affirmative governmental act which remains in 
effect allowing development of a specific project; 
(2) Relies in good faith on the significant affirmative governmental act; and 
(3) Incurs extensive obligations or substantial expenses in diligent pursuit of the specific project 
in reliance on the significant affirmative governmental act. 
(e) A vested right is a property right, which cannot be taken without compensation. A court may 
award damages against the local government in favor of the landowner for monetary losses 
incurred by the landowner and court costs and attorneys' fees, resulting from the local 
government's bad faith refusal to recognize that the landowner has obtained vested rights. 
(f) Any subdivision or land development plan or plat, whether recorded or not yet recorded, valid 
under West Virginia law and outstanding as of January 1, 2010, shall remain valid until July 1, 
2012, or such later date provided for by the terms of the planning commission or county 
commission's local ordinance or for a longer period as agreed to by the planning commission or 
county commission. Any other plan or permit associated with the subdivision or land 
development plan or plat shall also be extended for the same time period. Provided, That the land 
development plan or plat has received at least preliminary approval by the planning commission 
or county commission by March 1, 2010.  



 






