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MEMORANDUM 
 
 
TO:  Jefferson County Board of Zoning Appeals Members 
 
FROM:  Jennilee Hartman, Zoning Clerk 
 
DATE:  April 16, 2014 
 
SUBJECT: May 22, 2014 Board of Zoning Appeals Meeting 
 
 
Please find enclosed a copy of the Agenda for the upcoming Board of Zoning Appeals meeting to be 

held on Thursday, May 22, 2014.  Also for your review, you will find corresponding information 

regarding said Meeting. When applicable, I will include copies submitted to this office that pertain to 

items of new business. If you have any questions, or will not be able to attend the upcoming meeting, 

please do not hesitate to contact me. 
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JEFFERSON COUNTY, WEST VIRGINIA 
Department of Zoning 

116 East Washington Street 
P.O. Box 338 

Charles Town, West Virginia 25414 
Phone:    (304) 728-3228 

Email:  zoning@jeffersoncountywv.org       Fax:    (304) 728-8126 
      

MEMORANDUM 

TO:  Board of Zoning Appeals Members 

CC:  Engineering & Building Permits Departments  

FROM: Acting Zoning Administrator, Jennifer M. Brockman 

DATE:  May 15, 2014 

SUBJECT: May Monthly Report of Department Activities 

ISSUED ZONING CERTIFICATES          
 
#ZC14-11 JOSEPH & CYNTHIA GRUBER – OWNER / APPLICANT 
   
                        Issuance Date: April 28, 2014 

Proposed Use:  Cottage Industry.  Applicants are converting an existing 2-car  
   garage into a Catering site, which will be used for the purpose of  
   food preparation only.  All associated Catering Events will be  
   conducted offsite at a third-party location. 
Physical Location:  2190 Hinton Road; Kearneysville, West Virginia 25430 
Zone:    Rural 

               
 
#ZC14-12 TROY L. & JUDITH JOHNSON  –  OWNERS  
  EDMANUEL SOTO / APPLICANT 
   
                        Issuance Date: April 29, 2014 

Proposed Use:  Cottage Industry.  Lawn Care Business.  Existing 12’ x 18’ shed to  
   be used to store mowing equipment, to include riding mower,  
   push mower and weed eaters. 
Physical Location:  60 Runions Place; Harpers Ferry, West Virginia 25425 
Zone:    Rural 
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ISSUED ZONING CERTIFICATES          
 
#ZC14-17 SHENANDOAH PROFESSIONAL CENTER, LLC / 

CONTACT: TRISH SANDERSON  –  OWNER  
  JON G. PENNINGTON/ APPLICANT 
   
                        Issuance Date: May 06, 2014 

Proposed Use: Used Car Dealership to include sales office and outdoor  
inventory space. 

Physical Location:  36 Bakerton Road; Harpers Ferry, West Virginia 25425 
Zone:    Industrial-Commercial 

               
 
#ZC14-14 OBF PROPERTIES / CONTACT: CHRIS HANSEN  –  OWNERS  
  ABS ENTERPRISES /  CONTACT: SAAD SHADKAMI -  APPLICANT 
   
                        Issuance Date: May 8, 2014 

Proposed Use:  Small existing shop will be used for light repair and maintenance 
of construction equipment.   

Physical Location:  Box Factory Road; Summit Point, West Virginia 25446 
Zone:    Rural 

               
 
#ZC14-16 THE KENTLAND FOUNDATION, LLC  –  OWNERS  
  ROGER P. LEWIS, DAVID WASANYI & AMY WASANYI / APPLICANTS 
   
                        Issuance Date: May 15, 2014 

Proposed Use:  Pharmacy 
Physical Location:  82 Somerset Boulevard; Charles Town, West Virginia 25414 
Zone:    Residential-Light Industrial-Commercial 

               
 
#ZC14-19 PETER CORUM  –  OWNER/APPLICANT  
     
                        Issuance Date: May 15, 2014 

Proposed Use:  Market for sale of farm products and incidental products,  
including arts and crafts.  Live music, events, and performances  
are permitted if accessory to the market.  Events may not be a  
primary attraction or conducted on  non-market days.  Hours of 
operation: Saturdays, 9:00 a.m. – 1:00 p.m. with Tuesday pick-ups 
until November 1, 2014. 

Physical Location:  3988 Kearneysville Pike; Shepherdstown, West Virginia 25430 
Zone:    Rural 
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PENDING ZONING CERTIFICATES          
 
#ZC14-13 OBF PROPERTIES / CONTACT: CHRIS HANSEN  –  OWNERS  
  ABS ENTERPRISES /  CONTACT: SAAD SHADKAMI -  APPLICANT 
   
                        Issuance Date: TBD 

Proposed Use:  Commercial warehouse for pre-packaged & refrigerated food items. 
Physical Location:  Box Factory Road; Summit Point, West Virginia 25446 
Zone:    Rural 

               
 
#ZC14-15 OBF PROPERTIES / CONTACT: CHRIS HANSEN  –  OWNERS  
  ABS ENTERPRISES /  CONTACT: SAAD SHADKAMI -  APPLICANT 
   
                        Issuance Date: TBD 

Proposed Use:  Commercial warehousing, agri-business, storage, document  
   shredding and general business.. 
Physical Location:  Box Factory Road; Summit Point, West Virginia 25446 
Zone:    Rural 

               
 
#ZC14-18 JOSE F. OSORIO  –  OWNER/APPLICANT  
     
                        Issuance Date: TBD 

Proposed Use:  Rodeo / Bull Wrestling Event to be hosted monthly from  
   May to November (annually). 
Physical Location:  1196 Van Clevesville Road; Kearneysville, West Virginia 25430 
Zone:    Rural 

               
 
#ZC14-20 MIQUEL A. SANTOS  –  OWNER  
     
                        Issuance Date: TBD 

Proposed Use:  Operation of Screen Printing Business in home. 
Physical Location:  102 Don Quixote Drive; Charles Town, West Virginia 25414 
Zone:    Residential-Growth 

               
 
#ZC14-21 DEANNA C. SHEA-WILLIAMS and HOWARD B. WILLIAMS  –  OWNERS  
     
                        Issuance Date: TBD 

Proposed Use:  Retail ice cream sales, operating from 8’ x 18’ fully contained  
  food trailer, to be located in parking lot of existing business  
  (Railside Market).  Weekend hours only; open from April to  
  October. 

Physical Location:  2871 Summit Point Road; Summit Point, West Virginia 25446 
Zone:    Village 

               



 



Jefferson County 
Board of Zoning Appeals 

Thursday, May 22, 2014, 2:00 p.m. 
 

Dept of Planning & Zoning, 116 E. Washington St., P.O. Box Charles Town, WV 25414  Phone: 304-728-3228  Fax: 304-728-8126 
www.jeffersoncountywv.org 

 
 

The Jefferson County Board of Zoning Appeals will meet in the Charles Town Library Conference Room 
located at 200 East Washington Street, at the side entrance on Samuel Street, in the City of Charles Town, WV. 

Unless otherwise noted, all requests are pursuant to the Zoning & Land Development Ordinance. 
 

1. Approval of the minutes from the April 24, 2014 meetings. 

2. Swearing in of members of the public intending to provide testimony. 

3. Action on the Conditional Use Permit for Middleway Market.  The applicant is proposing to lift the 
nonconforming status from the following existing uses by granting said uses permanent legal status: 
convenience store, which includes incidental propane service, ABC off-premises packaged alcohol sales, 
video lottery/game room area & ABC on-premise alcohol service, office/storage area, counter & deli 
service.  The applicant is also seeking to expand and/or add the following: increase the buildable area from 
4,841.75 sq. ft. to 6,000 sq. ft.; to include a residential rental unit, to expand from counter & deli service to 
a restaurant service with alcohol sales and delivery service; and, to permit gas pumps either on-site or in 
conjunction with a partnership agreement with an adjacent neighbor. Owner: Jefferson Reality, LLC. 
Location: 4843 Middleway Pike, Kearneysville, WV 25430. District: Middleway (07); Map 19A; Parcels: 
14 & 14.16; Size: 1.70 ac; Zone: Rural; File: CP14-01. 

4. Variance request by applicant, Peter Wilkins, from Section 5.4B to reduce the rear setback from 30’ to 20’ 
for a 10’ x 28’ deck to include a 10’ x 12’ covered & screened porch. Owner: Christopher Wilkins. 
Location: Colonial Hills Subdivision, Phase I, Lot D16, 167 Starkeys Landing, Shepherdstown, WV. 
District: Shepherdstown (09); Map 8D; Parcel: 16; Size: .22 ac; Zone: Residential Growth; File: ZV14-03. 

5. Variance request by owner, Gary Rodis, from Section 5.4B to reduce the rear setback from 20’ to 12’ to 
install an irregularly shaped pool. Location: Eastland Subdivision, Section III-B, Lot 85, 875 Eastland Dr., 
Charles Town, WV. District: Charles Town (02); Map 16; Parcel: 108; Size: 1.273 ac; Zone: Residential 
Growth; File: ZV14-04. 

6. A request by applicant, ABS Enterprises, to change a nonconforming use per Section 4.3C to allow for  
the addition of a 5,000 sq. ft. fresh bakery to zoning certificate application #ZC14-13; and, to include 
heavy equipment and leasing, auto repair and recycling as approved uses to zoning certificate application 
#ZC14-15. Owner: OBF Properties LLC. Location: 1059 Box Factory Rd., Summit Point, WV. District: 
Middleway (07); Map 27; Parcel: 11; Size: 7.2 ac; Zone: Rural; File: ZV14-05. 

7. Discussion on the proposed amendments to the Board of Zoning Appeals Rules of Procedure, Effective 
July 21, 2011, (Draft 2). 

8. Director’s Report. 

9. Legal Update. 

10. Signing of written decisions from prior Board of Zoning Appeals meetings. 

Members 
Tyler Quynn, Chair 

Jeffrey Bannon, Vice Chair 
Christy Huddle 

Matt Knott 
Ted Schiltz, Alternate 
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Dept of Planning & Zoning, 116 E. Washington St., P.O. Box Charles Town, WV 25414  Phone: 304-728-3228  Fax: 304-728-8126 
www.jeffersoncountywv.org 

a) Action on the Conditional Use Permit (CUP) for Sustainable Solutions, LLC.  The applicant is 
proposing to use the existing expired nonconforming use of commercial buildings for the operation of a 
business that helps private landowners, state & federal agencies and non-profits manage their land for 
ecological, economic and social returns.  The business would include a 12’ x 12’ company office within 
Building A (as shown on Figure 1. Site Map).  The remaining portion of Building A and Buildings B 
and C would be used as shop space for storage, maintenance and repair of company equipment and 
vehicles.  Two alternate sign locations were proposed a) on the existing canopy; or, b) on Building A.  
Additional landscaping in the form of native trees, shrubs and flowers were also proposed. Property 
owner: Steve Wandless. Purchaser/Developer: James Remuzzi. Location: 4419 Kearneysville Pk., 
Shepherdstown, WV. District: Shepherdstown (09); Map 8; Parcel: 9.3; Zone: Residential Growth; 
Size: 1.79 ac; File: CP13-01. Meeting Date: 3/27/14 



Draft Minutes 
Jefferson County Board of Zoning Appeals 

Thursday, April 24, 2014 
 

The Jefferson County Board of Zoning Appeals met on Thursday, April 24, 2014 at 2:00 p.m..  1 
The meeting was at 200 East Washington Street, Charles Town, West Virginia, in the Conference 2 
Room of the Old Charles Town Library.  Unless otherwise noted, all requests are pursuant to the 3 
Jefferson County Zoning and Land Development Ordinance. 4 
 5 
Board members present: Tyler Quynn, Chair; Jeffrey Bannon, Vice Chair; Christy Huddle,  6 
and Ted Schiltz, Alternate.  Staff present: Jennifer M. Brockman, Acting Zoning Administrator/ 7 
Director of Planning and Zoning; Stephen Groh, Assistant Prosecuting Attorney and Jennilee Hartman, 8 
Zoning Clerk.  Matt Knott was absent with notification. 9 
 10 
Mr. Quynn explained the proceedings of the meeting to those in attendance off record while Staff 11 
corrected technical difficulties that arose. 12 
 13 
Ms. Huddle motioned to commence the meeting at 2:10 p.m.  Mr. Bannon seconded the motion, 14 
which carried unanimously. 15 
 16 
1. Approval of the minutes from the March 27, 2014 meeting. 17 

 18 
Ms. Huddle motioned to approve the minutes.  The follow edits were requested: 19 
 20 

1) Lines 30 and 65, insert use of after nonconforming. 21 
2) Lines 31, 32, 66 and 67, edit as follows, Llandowners, Sstate & Ffederal Aagencies and 22 

Nnon-Pprofits manage their land for Eecological, Eeconomic and Ssocial returns. 23 
3) Lines 34 and 69, insert and after Building A, and remove the comma after B,. 24 
4) Line 136, insert to after correction. 25 

 26 
Mr. Bannon seconded the motion to approve the minutes as corrected, which carried unanimously. 27 
 28 

2. Swearing in of the public intending to provide testimony.  Ms. Hartman swore in the individuals 29 
who indicated they would be giving testimony. 30 

 31 
3. Variance request by applicant, William S. Bondurant II, from Section 5.4B-1 for a reduction 32 

of the rear setback from 20’ to 5’ for a 650 square foot kidney shaped inground pool.  33 
Location: 93 Killian Lane, Charles Town, WV.  District: Charles Town (02); Map 9B; 34 
Parcel: 19; Size: .23 ac; Zone: Residential Growth; File: ZV14-02. 35 
 36 
Mr. William Bondurant presented the request, stating the reason for the variance was to set the 37 
pool back further from the home to prevent his children from jumping into it from their second 38 
story deck.  Mr. Bondurant explained that the subdivision’s common area was behind his 39 
property and that his adjacent neighbors had signed a letter of support.  Ms. Brockman clarified 40 
that the agenda referenced 5.4-1; however, the ad and staff report referenced 5.4B, which was 41 
all inclusive, and stated that she felt this covered the applicant’s request.  Mr. Quynn called for 42 
public comment.  There was no public comment. 43 
 44 
Ms. Huddle stated that since there were no other items on the agenda that she believed it was 45 
unnecessary for the Board to deliberate.  The Board concurred.  Ms. Huddle motioned to 46 
approve the variance request, based on the facts found in the Motion Regarding a Variance 47 



Minutes 
Board of Zoning Appeals 
April 24, 2014 
Page 2 of 2 
 

Request by William S. Bondurant, II (#ZV14-02) (attached) and contingent upon the 1 
conditions listed therein.  Mr. Quynn offered a friendly amendment to include a condition 2 
that required the applicant to apply for a building permit.  Ms. Huddle accepted the 3 
amendment.  Mr. Bannon seconded the amended motion, which carried unanimously. 4 
 5 

4. Director’s Report.  Ms. Brockman updated the Board on the status of Envision Jefferson 2035, 6 
recent and upcoming County Commission actions that may be relevant to Planning and Zoning 7 
endeavors and current office staffing issues. 8 
 9 

5. Discussion on the proposed amendments to the Board of Zoning Appeals Rules of Procedure, 10 
Effective July 21, 2011, (Draft 2).  A draft was not available for the Board to review.  Mr. 11 
Quynn asked Mr. Groh to have a draft of the Procedures prepared for the May meeting and to 12 
have a clean version available so that they can compare the two documents. 13 
 14 

6. Legal Update.  Ms. Brockman informed Mr. Groh that Mr. Knott had requested that the Board 15 
discuss and revise their Rules of Procedure to allow members to participate in a meeting via 16 
teleconference.  Mr. Groh provided a brief overview why he believed this was not a plausible 17 
means of assembly for a quasi-judicial body.  Mr. Groh stated he would research the topic for 18 
the next meeting.  Mr. Schiltz argued that if teleconferencing were permitted the Alternate 19 
positions would seem unnecessary. 20 
 21 

7. Signing of written decisions from prior Board of Zoning Appeals meetings.  None. 22 
 23 
Ms. Huddle motioned to adjourn the meeting at 2:35 p.m. Mr. Schiltz seconded the motion, 24 
which carried unanimously. 25 
 26 
An audio transcript of this meeting can be found at the Department of Zoning and on the 27 
Department’s website at www.jeffersoncountywv.org.  These minutes were prepared by 28 
Jennilee Hartman, Zoning Clerk. 29 
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Item #3 Action on the Conditional Use Permit for Middleway Market.  The applicant is proposing to lift 
the nonconforming status from the following existing uses by granting said uses permanent legal 
status: convenience store, which includes incidental propane service, ABC off-premises packaged 
alcohol sales, video lottery/game room area & ABC on-premise alcohol service, office/storage 
area, counter & deli service.  The applicant is also seeking to expand and/or add the following: 
increase the buildable area from 4,841.75 sq. ft. to 6,000 sq. ft.; to include a residential rental unit, 
to expand from counter & deli service to a restaurant service with alcohol sales and delivery 
service; and, to permit gas pumps either on-site or in conjunction with a partnership agreement 
with an adjacent neighbor. 

APPLICANT: Antonio Colandrea, Jefferson Reality, LLC 
OWNER : same 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 4843 Middleway Pike, Kearneysville, WV 

LEGAL DESCRIPTION & 
ZONING DISTRICT: 

District: Middleway; Map: 19A; Parcel: 14; Size: 1.70 ac 
Zoning Map Designation: Rural 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 

North: R South: R 
East: R West: R 

APPROVED ACTIVITY: Nonconforming commercial use with conditions 

PRIOR CASES: 

ZC99-05: (required BZA approval, 1/20/00) 
ZC01-02: (required BZA approval, 1/21/01) 
S03-06 
ZC06-05: (approved 07/3/06) 
S11-08 
*Explanation of requests below 

VARIANCES: 

12/19/96:  ZV96-42 
12/19/96:  ZV96-43 
12/16/10:  ZV10-26 
*Explanation of requests below 
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RELEVANT INFORMATION: 

Middleway Market, which was formerly known as Country Roads Market, was a lawfully created non-
conforming use established prior to the 1988 Zoning Ordinance.  In recent years, the Planning, Zoning 
and Engineering Department approved a site plan for a building addition (which was completed), and 
the Board of Zoning Appeals granted several approvals, including changes to the nonconforming use. 
See below for a list of variances and zoning certificates. 
 
In May of 2010, the original Market was partially destroyed by fire.  Section 4.3H of the Zoning 
Ordinance reads, “A nonconforming use destroyed by a natural or unnatural calamity cannot be rebuilt 
without approval of the Board of Zoning Appeals upon application by the owner and pursuant to the 
variance and appeal procedures outlined in Article 3.12, 17, 21, 23”  On December 16, 2010 the current 
applicant requested the Board to re-establish the nonconforming use.  The Board granted the request and 
imposed the same conditions that were previously in place (list of conditions noted below). 

 
 
A Compatibility Assessment Meeting was held on May 2, 2014 at 10:00 a.m. in the meeting room of  
the Old Charles Town Library located at 200 East Washington Street in Charles Town, West Virginia.  
Ms. Jennifer Brockman, Acting Zoning Administrator/Director of Planning and Zoning and Ms. Jennilee 
Hartman Zoning Clerk attended. No public concerns were expressed (see attached report). 
 
1. Presentation of the Proposed Land Use 

Description of Use 
The applicant is proposing to lift the nonconforming status from the following existing 
uses by granting said uses permanent legal status through the approval of the Conditional 
Use Permit (CUP): convenience store, which includes incidental propane service, ABC 
off-premises packaged alcohol sales, video lottery/game room area & ABC on-premise 
alcohol service, office/storage area, counter & deli service. 
 
This request is significant because if the Board were to grant the applicant’s request for a 
CUP, Section 4.3H would no longer apply.  If approved, should a natural or unnatural 
calamity befall this property in the future, the applicant has the right to rebuild, within the 
approved perimeters of the CUP and would not be subject to a public hearing process. 

Before the fire 
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In addition, the applicant wishes to expand and/or add the following through the CUP 
approval process: increase the buildable area from 4,841.75 sq. ft. to 6,000 sq. ft.; to 
include a residential rental unit, to expand from counter & deli service to a restaurant 
service with alcohol sales and delivery service; and, to permit gas pumps either on-site or 
in conjunction with a partnership agreement with an adjacent neighbor. 
 

 
Angled Front View of Market Entrance to Proposed Residential Unit 

 
Employees and Hours of Operation 
While the CUP application does not address employees and hours of operation, the previous 
Market was not restricted in either of these categories.  In January 2000, Mr. Virts, the former 
owner of Country Roads Market, requested the BZA approve a change in non-conforming use to 
include on-site consumption of alcohol, which would also allow the sale of KENO game lottery 
tickets; for this request Mr. Virts submitted a petition with 90 signatures in support.  Since that 
initial request in 2000 until present, there are no known complaints that have been filed with the 
Departments of Planning and Zoning. 
 
Parking and Access 
While the applicant had originally requested a 0’ front setback to reinstate the existing parking 
lot after the fire, the Department of Highways required the applicant to remove the paved/gravel 
parking area that gave unrestricted access to Middleway Pike/Route 51 and to install two 
separate access points onto Middleway Pike/Route 51.  The access to the property is restricted to 
ingress only and egress only and has the appropriate traffic markings and signage clearly posted. 
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Any expansion of the use will require a review of the parking area, to ensure that adequate 
employee and customer parking are provided.  
 

   
 
Signage & Lighting 
The sign currently posted on the property for Middleway Market meets the standards of the 
Ordinance.  There is ample lighting, which is directed downward towards the parking lot. 
 

2. Staff Comments 
Land Evaluation and Soils Assessment 

Due to the Rural zoning designation of the subject parcel, its location on a primary road (as defined 
in the 2004 Comprehensive Plan), and the proposed commercial uses, Section 6.5E permitted the 
applicant to ‘advance directly to the Compatibility Meeting’ without processing through the LESA 
point process. 
 
Section 6.5E of the Zoning Ordinance states, 

E. Any land in the Rural District that is located on a primary or secondary road, as 
defined in the Comprehensive Plan, shall not have to process through the LESA 
points process for a commercial or industrial project and shall be advanced directly 
to the Compatibility Assessment Meeting.17, 21 

Location 

This site is adjacent to or in close proximity to the following nonresidential uses. 
• Hardings Service Station (across the street) 
• Images (.2 miles) 
• Roy’s Glass Service (.3 miles) 
• Tri-State Auction (.4 miles) 
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History 
12/19/96  The Board of Zoning Appeals approved a variance for front and side setbacks for a sign. 
 
01/20/00 The Board of Zoning Appeals approved a request for a change in nonconforming use for the 

store to obtain a Class A on premises West Virginia ABC license, allowing the sale of KENO 
game tickets (ZC99-05).  The Board noted that the approval was “contingent upon the area of 
the store designated for the sale of beer and wine being restricted to the dining/game room 
area as shown on the sketch . . . submitted by Mr. Virts as part of his request.” 

 
01/21/01  The Board of Zoning Appeals approved a change in nonconforming use to separate the 

convenience store from the dining area in order to comply with a change in State regulations 
regarding video poker machines.  The request included the proposed construction of a room 
to serve food in conjunction with the site’s WVABC on premises license (ZC01-02).  

 
06/04/02 The Planning, Zoning and Engineering Department issued a letter to the property owner 

establishing a total buildable square footage amount of 4,841 square feet, based on a 
calculation of 35% of the existing building area, per Section 4.3 of the Zoning Ordinance. 

 
03/23/04  The Planning Commission approved Site plan S03-06, for a 2,400 square foot, two story 

addition to the existing store.  The addition was approved for retail and storage uses.  
 
07/03/06 The Planning, Zoning and Engineering Department issued a Zoning Certificate permitting the 

operation of video lottery machines.  The certificate references the restrictions imposed by 
the Board of Zoning Appeals on January 20, 2000 (ZC06-05). 

 
05/05/10 The Country Roads Market was destroyed by fire. 
 
12/16/10 The applicant received a variance to reestablish a nonconforming land use destroyed by “a 

natural or unnatural calamity”, per Section 4.3(i); and to allow 0’ setbacks for an existing 
parking area per Sections 4.16 and 5.6(d) (this variance was not utilized due to DOH 
requirements). 

 
Current Conditions/Restrictions on the Property 

a. The area in which alcohol can be served is restricted to the game room 
b. Buildable area is restricted to the square footage approved by the Planning, Zoning and 

Engineering Dept on June 4, 2002 (4,841.75) 
c. A front setback variance applies to the existing parking area only, and does not apply to any 

future parking developed for the site. 
 
These are the conditions which the applicant is currently seeking to lift through the approval of this 
Conditional Use Permit (CUP). 
 

3. Public Testimony 
There were no members of the public in attendance at the May 2, 2014 Compatibility Assessment 
Meeting (CAM) to offer testimony.  As there were no unresolved issues, the project was scheduled for 
the next available BZA meeting which the applicant could attend. 
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The CAM and the BZA hearing are the only requirements to process this CUP application. 
 
Section 7.6E of the Ordinance states, 

“If all issues raised at the Compatibility Assessment Meeting were resolved at that meeting, no 
public hearing shall be required.  At the next Board of Zoning Appeals meeting, the Board shall 
take action as described in Section 7.6F. 2, 17, 21, 23” 

 
4. Outcome 

The meeting resulted in no unresolved issues. 
Section 7.6F of the Ordinance states, 

“The Board of Zoning Appeals shall issue, issue with conditions, or deny the conditional use 
permit.  The standards governing the issuance of the Conditional Use Permits shall be: 
successful LESA Point application, Board of Zoning Appeals resolution of unresolved issues; 
and, evidence offered by testimony and findings by the Board of Zoning Appeals that the 
proposed development is compatible with the neighborhood where it is proposed.2, 17, 21, 23" 
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Item #4 Variance request by applicant, Peter Wilkins, from Section 5.4B for a reduction of the rear 
setback from 30’ to 20’ for a 10’ x 28’ deck to include a 10’ x 12’ covered & screened porch. 

APPLICANT: Peter Wilkins 
OWNER: Christopher Wilkins 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: Colonial Hills, Lot D16, 
167 Starkeys Landing, Shepherdstown, WV 

LEGAL DESCRIPTION & 
ZONING DISTRICT:  

District: Shepherdstown (09); Map 8D; Parcel: 16; Size: .22 ac 
Zone: Residential Growth 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 

North: RG   South:  RG 
East: RG   West: RG 

PRIOR CASES: 
PC File #00-03 02/25/03:  PC approved the Final Plat. 

VARIANCE(S): None 
APPROVED ACTIVITY: Single-Family Dwelling 
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RELEVANT INFORMATION: 

1. Overview of Request 

The applicant is seeking a variance from Section 5.4B to reduce the rear setback from 30’ to 20’ for a 
10’ x 28’ deck. The deck will include two 8’ x 10’ uncovered decks with staircases to the back yard, 
connected by a 10’ x 12’ covered & screened porch with access to the house through sliding doors.  

The property is located within the Colonial Hills Subdivision south of Shepherdstown and consists of 
one side of an attached two-family structure on 0.22 acres. The attached unit is located on 0.24 acres. 
To the north is another two-family attached unit for which each unit sits on 0.22 acres. The property 
backs to a 5.6 acre property occupied by a single family home in Ledge Lowe Subdivision. The house 
on the Ledge Lowe lot sits approximately 135 feet from their rear property line and an in-ground pool 
is located approximately 40 feet from the rear property line.  

When Colonial Hills Subdivision was approved in 2003, the required rear setback for duplexes was 
30 feet.  This setback is noted on the approved plat. Since that time, the Zoning Ordinance has been 
amended to require a 20 foot rear setback for duplex units. 

2. Previous Case History 

The final plat for the Colonial Hills Subdivision, Section III-B, Lots 82-92 (PC File #00-03) was 
approved by the Planning Commission on February 25, 2003 and recorded in the Courthouse on 
May 20, 2003. 

3. Applicant’s Justification of Request 

In the attached application submitted for the variance request the applicant provided a response to 
the following four criteria for a variance: 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 

b) Arises from special conditions or attributes which pertain to the property for which a variance 
is sought and which were not created by the person seeking the variance. 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 

substantial justice done. 
4. Staff Evaluation of Request 

a. Source and purpose of ordinance requirements 

Section 5.4B of the Zoning and Land Development Ordinance, “Minimum Lot Area, Height, and 
Yard Requirements”, sets these standards for the Residential Growth (RG) District and references 
the requirements found in Table 5.4 – 1.  In 2003, when this development was approved, this 
section required that all duplex dwelling units in this zoning district have a 30 foot rear yard 
setback, which was noted on the approved plat. 

The purpose of side and rear yard setback requirements is to reduce the impact that a land use 
might have on an adjacent property; to allow adequate space between a structure and a property 
line so that maintenance of the structure is feasible; to maintain adequate separation between 
structures for fire prevention purposes; and to allow room for utility easements.   
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On September 1, 2006, the rear setback requirement for duplex dwelling units in this zoning 
district was reduced to 20 feet. The request is to reduce the 30 foot setback required at the time of 
approval, and noted on the plat, through the issuance of a variance to allow the deck and porch to 
be constructed 20 feet from the rear property line.  

b. Unique characteristics of property 
The duplex was constructed with a rear patio door but is located so that the back of the home is at the 
rear property line; therefore, without a variance, the only deck or porch which could be constructed 
would be 4 feet deep and 10 feet wide, which is not adequate to meet most families’ outdoor needs. 
Since this subdivision was approved, the Zoning Ordinance has been amended to require a 20 foot 
rear setback for duplex units in this zoning district, which is what is being requested at this time.   

c. Character of area 
Colonial Hills Subdivision consists of a mixture of single family, duplex and townhouse lots on 
relatively small lots with short setbacks. The lot in question abuts Ledge Lowe Subdivision which 
is comprised of single family homes on lots one to five acres in size.  Colonial Hills Subdivision 
has access to WV 480 (Kearneysville Pike) and Alternate WV 45 Bypass (Potomac Farms Drive). 
A 5-acre church site buffers the development from WV 480. 

d. Impact on adjacent properties. 
Within Colonial Hills Subdivision, the neighbors are the other duplex unit and another duplex 
structure.  The proposed deck/screened porch would sit closer to the larger Ledge Lowe property; 
however, this home sits approximately 135 feet from the shared rear property line and there 
appears to be sufficient landscaping that would minimizes the potential impact of the proposed use.  
The connected unit requested a reduction of the rear setback in 2008 to 18’ (or less).  The request 
was denied based on public comment at that time. 

  

     
 

Applicant 

Power Easement 

Vacant Lot Power Easement 
& Park Area 

Ledge Lowe Subdivision 
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e. Feasibility of complying with the ordinance by other means 
Due to the shallowness of the lot and the fact that the structure was constructed at the rear setback 
line, the only option other than obtaining a variance that allows the utilization of the existing 
sliding doors would be the construction of a fairly small deck, 4 feet deep and 10 feet wide.  
It should be noted that if these duplexes were constructed today, the required rear setback would 
be 20 feet, which is what is being request. 

 
 

5. Conditions of Approval 
Should the Board choose to approve this request conditionally, possible conditions of approval 
include: 
 

a) This variance shall be limited to the reduction of the rear setback from 30’ to 20’ for a  
10’ x 28’ deck to include a 10’ x 12’ covered & screened porch as described in the application.  
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 

SECTION 5.4b RESIDENTIAL GROWTH DISTRICT 
HEIGHT AND YARD REQUIREMENTS 

[AMENDED BY ACT OF THE COUNTY COMMISSION, EFFECTIVE SEPTEMBER 13, 1999] 
 

Minimum Lot Area (MLA) Max Building 
Development Type Area per Dwelling Unit (ADU) Required Yards Height* 
 
1. Single family detached dwelling 6,000 sq. ft. ADU** 

Public/Central water and sewer 10,000 sq. ft. MLA 25 ft. front 40 ft. 
Public/Central water or sewer 20,000 sq. ft. MLA 12 ft. side  
No Public/Central water or sewer 40,000. Sq. ft. MLA 20 ft. rear 

 
2. Duplex dwelling unit 

Public/Central water and sewer  3,200 sq. ft. MLA 25 ft. front 40 ft. 
Public/Central water and sewer 7,500 sq. ft. ADU 25 ft. front (exterior only) 
Public/Central water or sewer 10,000 sq. ft.  30 ft. rear 

 
 
**Chart is from the April 8, 2005, version of the Zoning Ordinance. 



 



Motion Regarding a Variance Request by Christopher Wilkins (#ZV14-03) 
Brought Before the Jefferson County Board of Zoning Appeals 

Thursday, May 22, 2014 
 
Whereas, Christopher Wilkins has applied for a variance from Section 5.4B of the Zoning and 
Land Development Regulations for a reduction of the rear setback from 30’ to 20’ for a 10’ x 28’ 
deck to include a 10’ x 12’ covered and screened porch, at 167 Starkeys Landing, 
Shepherdstown, WV (Shepherdstown (09); Map 8D; Parcel: 16); and 
 
Whereas, the 0.22 acre lot is zoned Residential Growth and the proposed deck is a permitted 
accessory use for the existing single family dwelling on the lot; and 
 
Whereas, the applicant has adequately addressed the following four criteria for a variance per  
the Zoning and Land Development Ordinance, Section 3.4A.4.a.i-iv: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent 
property owners or residents. 

b) Arises from special conditions or attributes which pertain to the property for which a 
variance is sought and which were not created by the person seeking the variance. 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
d) Will allow the intent of the Zoning and Land Development Ordinance to be observed  

and substantial justice done. 
 
Now therefore be it moved, that the Jefferson County Board of Zoning Appeals 

 Approves  Approves with Conditions  Disapproves 
the above referenced request with the following conditions: 

1. The applicant is bound by the testimony given; and 
2. This variance shall be limited to the reduction of the rear setback from 30’ to 20’ for a  

10’ x 28’ deck to include a 10’ x 12’ covered & screened porch as described in the 
application; and 
 

3. ________________________________________________________________; and 
 

4. ________________________________________________________________. 
 
The portion of the record of the Jefferson County Board of Zoning Appeals meeting pertaining to 
this application and the official minutes thereof are incorporated herein by reference as if set forth 
in full herein. 
 
Action taken this 22nd day of May 2014 
 
By vote of the Jefferson County Board of Zoning Appeals 
 
By a vote of           Yes           No 
 
 
_______________________________________ 
Tyler Quynn, Board of Zoning Appeals, Chair 
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Item #5 Variance request by owner, Gary Rodis, from Section 5.4B for a reduction of the rear setback 
from 20’ to 12’ to install an irregularly shaped pool. 

APPLICANT: Gary Rodis 
OWNER: Same as applicant 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: Eastland Subdivision, Section III-B, Lot 85 
875 Eastland Dr., Charles Town, WV 

LEGAL DESCRIPTION & 
ZONING DISTRICT:  

District: Charles Town (02); Map 16; Parcel: 108; Size: 1.273 ac 
Zone: Residential Growth  

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: RG   South:  RG 
East: RG   West: RG 

PRIOR CASES: 
PC File #01-23 08/14/01:  PC approved the Final Plat. 

VARIANCE(S): None 
APPROVED ACTIVITY: Single-Family Dwelling 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

The applicant is seeking a variance from Section 5.4B for a reduction of the rear setback from 20’ to 
12’ for an irregularly shaped inground pool with a perimeter concrete walkway due to the irregular 
shape of the lot.  The pool itself will meet all required setbacks; however, the walkway which is 
considered a part of the pool structure requires a variance. The lot is approximately 1.273 acres and 
is located within the Eastland Subdivision south of Charles Town. 

The property backs up to a lot consisting of approximately five acres with a single family home and 
multiple outbuildings. The structures on this lot are located on the far side of the lot and the closest 
structure is a workshop which is 200 feet from the property line. 

2. Previous Case History 

The final plat for the Eastland Subdivision, Section III-B was approved by the Planning Commission 
on August 14, 2001 and was recorded in the Courthouse on October 26, 2001. 

3. Applicant’s Justification of Request 

In the attached application submitted for the variance request the applicant provided a response to 
the following four criteria for a variance: 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 

b) Arises from special conditions or attributes which pertain to the property for which a variance 
is sought and which were not created by the person seeking the variance. 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 

substantial justice done. 
4. Staff Evaluation of Request 

a. Source and purpose of ordinance requirements 

Section 5.4B of the Zoning and Land Development Ordinance, “Minimum Lot Area, Height, and 
Yard Requirements”, sets these standards for the Residential Growth (RG) District and 
references the requirements found in Table 5.4 – 1.  This section requires that all single-family 
dwelling units in this zoning district have a 20 foot rear yard setback and allows all detached 
accessory structures less than 144 square feet in size to meet a 6 foot setback. 

The purpose of side and rear yard setback requirements is to reduce the impact that a land use 
might have on an adjacent property; to allow adequate space between a structure and a property 
line so that maintenance of the structure is feasible; to maintain adequate separation between 
structures for fire prevention purposes; and to allow room for utility easements.  Shorter setbacks 
are typically permitted for small accessory structures, because their reduced size equates to less 
of a visual impact on neighboring properties. 

While an inground pool may not have the same impact on a neighboring use that a large structure 
could have, it is considered to be a structure that needs to meet setbacks from the edge of the 
concrete of the pool. 
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b. Unique characteristics of property 

This property is 1.273 acres and has an irregular shape.  The rear yard is fairly shallow due to the 
configuration of the property line.  The fairly large side yard is where the septic system is 
located.  The properties in the neighborhood all average over one acre is size but most are more 
regularly shaped. 

To the rear is a property that is nearly 5 acres in size with a house and multiple outbuildings. The 
closest building sits 200 feet from the property line. 

 

 
 

d. Impact on adjacent properties. 

Because of the size of the lots in this subdivision and the larger size of the lot to the rear of the 
proposed pool location, this variance would have minimal impact on the adjacent properties. The 
irregular shape of the lot creates an issue with the rear property line only. The pool itself will 
meet the setback; however, the concrete walkway around the pool will not be able to meet it 
without the requested variance. The proposed pool will meet the side yard setbacks and will 
therefore have no greater impact on the neighboring properties fronting on Eastland Drive. 
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e. Feasibility of complying with the ordinance by other means 
Due to the shape of the lot and the shortened back yard, the pool and its accompanying concrete 
walkway, as it is proposed, cannot meet the required rear setback.  One alternative to the 
requested variance would be to orient the pool in a different direction, allowing it to meet the 
setback for the entire structure. 

 
5. Conditions of Approval 

Should the Board choose to approve this 
request conditionally, possible conditions  
of approval include: 
 
a. This variance shall be limited to the 

construction of the concrete walkway  
for the described inground pool. 

 
 
 
  

Per applicant 
approx. 15’ 

Per applicant 
approx. 6’ 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 5.4 Residential-Growth District 

B. Minimum Lot Area, Height, and Yard Requirements 
1. Minimum Lot Area, Height, and Yard Requirements are as shown in Table 5.4 – 1 below.  

The minimum lot area requirements are based on the availability of central or public water 
and sewer facilities and West Virginia Board of Health regulations.23 

 
Table 5.4 – 1  Residential Growth District - Height and Yard Requirements5, 19, 23 
 

 
Development Type  Minimum Lot Area (MLA) 

Area per Dwelling Unit (ADU) 

Required Yards (ft) Maximum 
Building 

Height (ft)* Front Side Street 
Side Rear 

1 Single Family Dwelling 6,000 sq. ft. MLA** 25 12 15 20 40 

 Public/Central water and sewer 10,000 sq. ft. ADU “ “ “ “ “ 

 Public/Central water or sewer 20,000 sq. ft. MLA “ “ “ “ “ 

 No Public/Central water or sewer 40,000. Sq. ft. MLA “ “ “ “ “ 
*Subject to Section 9.2 



 



Motion Regarding a Variance Request by Christopher Wilkins (#ZV14-03) 
Brought Before the Jefferson County Board of Zoning Appeals 

Thursday, May 22, 2014 
 
Whereas, Christopher Wilkins has applied for a variance from Section 5.4B of the Zoning and 
Land Development Regulations for a reduction of the rear setback from 30’ to 20’ for a 10’ x 28’ 
deck to include a 10’ x 12’ covered and screened porch, at 167 Starkeys Landing, 
Shepherdstown, WV (Shepherdstown (09); Map 8D; Parcel: 16); and 
 
Whereas, the 0.22 acre lot is zoned Residential Growth and the proposed deck is a permitted 
accessory use for the existing single family dwelling on the lot; and 
 
Whereas, the applicant has adequately addressed the following four criteria for a variance per  
the Zoning and Land Development Ordinance, Section 3.4A.4.a.i-iv: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent 
property owners or residents. 

b) Arises from special conditions or attributes which pertain to the property for which a 
variance is sought and which were not created by the person seeking the variance. 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
d) Will allow the intent of the Zoning and Land Development Ordinance to be observed  

and substantial justice done. 
 
Now therefore be it moved, that the Jefferson County Board of Zoning Appeals 

 Approves  Approves with Conditions  Disapproves 
the above referenced request with the following conditions: 

1. The applicant is bound by the testimony given; and 
2. This variance shall be limited to the reduction of the rear setback from 30’ to 20’ for a  

10’ x 28’ deck to include a 10’ x 12’ covered & screened porch as described in the 
application; and 
 

3. ________________________________________________________________; and 
 

4. ________________________________________________________________. 
 
The portion of the record of the Jefferson County Board of Zoning Appeals meeting pertaining to 
this application and the official minutes thereof are incorporated herein by reference as if set forth 
in full herein. 
 
Action taken this 22nd day of May 2014 
 
By vote of the Jefferson County Board of Zoning Appeals 
 
By a vote of           Yes           No 
 
 
_______________________________________ 
Tyler Quynn, Board of Zoning Appeals, Chair 
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Item #6 Request by ABS Enterprises for a change in nonconforming use per Sec. 4.3C to allow for the 
addition of a 5,000 sq. ft. fresh bakery to zoning certificate application #ZC14-13 and to include 
heavy equipment leasing and repair, auto repair and recycling as approved uses to zoning 
certificate application #ZC14-15. 

 
APPLICANT: Saad Shadkami, ABS Enterprises 
OWNER : Chris Hansen, OBF Properties, LLC 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 1059 Box Factory Rd, Summit Point, West Virginia. 

LEGAL DESCRIPTION & 
ZONING DISTRICT: 

District: Middleway; Map: 27; Parcel: 11 
Zoning Map Designation: Rural 

 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R South: R 
East: R West: R 

PRIOR CASES: 
 

PC File #ZC10-10 
PC File #ZC10-06 

LOT AREA: 7.19 acres (the parcel on the west side of the road) 
ACTIVITY: Nonconforming Uses 
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RELEVANT INFORMATION: 
 
1. Case History 

Prior documentation indicates that the Old Box Factory property has been used commercially since 
1947.  Prior to 2006, Burch Manufacturing established a nonconforming use on Parcels 4.1 and 11 
that included a commercial sawmill and shipping container and pallet manufacturing business. 

In February 2006, the Board of Zoning Appeals (BZA) heard a request by the owners for a change in 
nonconforming use from the sawmill / pallet business to a “general business, commercial warehousing, 
public storage and a secure document shredding business.”  The owner stated during the hearing that 
there would not be any storage or warehousing of toxic or hazardous materials and outdoor storage 
would be limited to the areas where lumber and outside equipment had been located previously.  
Additionally, the owner proposed to fence the property and provide additional lighting.  The approval  
of the change in nonconforming use was unanimous.  While a zoning certificate was never issued for the 
use approved by the Board, previous departmental practice appears to have established the Board’s 
minutes as a substitute for the zoning certificate. 

In October 2006, a zoning certificate was issued related to the previously established nonconforming 
uses.  The use approved in the zoning certificate was for “manufacturing and reconditioning wooden 
pallets, boxes and wood products;” essentially, “to continue the pre-existing nonconforming use.”  
There is no documentation in the department files detailing the reasoning behind the difference in 
how the zoning certificate was issued and the Board’s action.  Approval of a continued use would 
not have required Board action, but would have been approved by the Zoning Administrator.  It is 
unclear whether or not the intent was to “abandon” the Board approved change in use. 

On June 17, 2010, the Board heard a case for a “Change in Nonconforming Use from a Saw Mill, 
Shipping, and Pallet Manufacturing Business to Commercial Warehousing, Secure Document 
Shredding, and General Business.”  The request was approved, and on June 18, 2010, a Zoning 
Certificate (#ZC10-06) was issued for the uses approved by the Board.  On August 19, 2010, the  
Board heard a case to “to allow for the addition of a recovery and recycling of copper cable for baling 
and resale business to the existing approved zoning certificate (#ZC10-06)”.  Discussion regarding the 
definition of “salvage yard” occurred and the outdoor storage related to this use was restricted to one-
quarter acre so that the operation was not considered a salvage yard.  The request was approved, and on 
September 14, 2010 a Zoning Certificate (#ZC10-10) was issued for the uses approved by the Board. 

 
2. Definition of Requested Use 

The Applicant has requested approval for three Zoning Certificates for changes in nonconforming uses 
specific to certain buildings on the properties owned by OBF Properties located at 1059 & 1061 Box 
Factory Road.  Section 4.3Cc of the Zoning Ordinance provides that a nonconforming retail, service,  
or wholesale operation may be substituted with another retail, service or wholesale operation without a 
public hearing.  Portions of #ZC14-13 and #ZC14-15 and all of the requested uses for #ZC14-14 have 
been determined to fall under this provision; however, the applicant has also requested an additional 
nonconforming use, for the addition of a 5,000 sq. ft. bakery, to #ZC14-13 and to include heavy 
equipment leasing and repair, plus auto repair and recycling as approved uses to #ZC14-15.  These  
uses were determined to fall outside of the administrative approval and require action by the Board. 



Staff Report 
Jefferson County Board of Zoning Appeals Meeting 

May 22, 2014 
 

OBF Properties LLC Change in Nonconforming Use Request (#ZC14-13 and #ZC14-15) 
 

N:\BZA\Staff Reports\2014\05-22-14\ZC14-13 and ZC14-15, OBF SR - FINAL.docx  Page 3 of 8 

The current approved Zoning Certificate for the entire 16.085 acres includes “Commercial 
Warehousing, Secure Document Shredding, General Business and Recovery and Recycling of Copper 
Cable for Baling and Resale Business” and includes certain restriction and conditions particularly 
related to outdoor storage.  The following statements analyze the zoning certificate requests for the 
7.19 acre portion of the property located on the west side of Box Factory Road: 
a) #ZC14-13 includes a request for a change in nonconforming use to include a “commercial 

warehouse for pre-packaged and refrigerated food” and related delivery operations, within 
approximately 20,000 square feet currently used for warehousing, with no customers on-site. 
This use has been determined to be a change in use that can be administratively approved. 
The application also requests that a “fresh bakery”, proposed to occupy about 5,000 square 
feet be permitted in addition to the food warehouse operation.  It has been determined that 
this bakery would constitute a manufacturing operation that is not currently a part of the 
approved zoning certificate and therefore requires a public hearing before the BZA. 

     
 

     
b) #ZC14-15 includes a request for a change in nonconforming use to include spaces for lease  

for potential uses such as “commercial warehouse, race car and auto repair in association with 
Summit Point raceway, agri-business storage and equipment repair, equipment leasing and 
repair, recycling, document shredding and general business”. The applicant further clarified that 
equipment repair and leasing referred to “heavy equipment”. It has been determined that of this 
list, “commercial warehouse, agri-business storage and equipment repair, document shredding 
and general business” are changes in use that can be administratively approved. 
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The requested uses related to racecar and auto repair in association with Summit Point race-
way was determined to potentially create customer traffic beyond that which has historically 
occurred with the previous sawmill operation and more recent, warehousing operation. 

 
Additionally, the recycling aspect of the requested use has the potential to create significant 
traffic and potential outdoor storage issues that haven’t previously existed on this site. 
During the BZA review of #ZC10-10, considerable discussion regarding the definition of 
Salvage Yard occurred and ultimately it was determined that the area within which the 
copper cable recycling, baling and resale could occur was within the structures and in a 
space not to exceed 0.25 acres where lumber had previously been stored. Recycling is a 
broad term and requires careful parameters to be placed on it in the rural environment in 
which this nonconforming use is located. 
 
Finally, staff determined that “heavy equipment leasing and repair” was beyond the 
scope of the previous warehousing and general business uses.  Such a business could 
generate considerable customer traffic that should be considered in a public forum. 
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It should also be noted that #ZC14-14, for the 8.9 acre portion of the property located on the east 
side of Box Factory Road, was approved administratively and includes a location for the storage, 
minor maintenance and deploying of heavy construction equipment, with up to 35 employees.  
While this may seem to be similar to the heavy equipment repair and leasing discussed above, it 
was determined that this was a business which would be managing and maintaining its own 
vehicles and employees and would not generate customer traffic on site. As such, it was determined 
that this could fall under the provision of general business and was administratively approved.  
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A site visit was conducted on May 2, 2014.  
The uses are proposed to occur in all of the 
large buildings found on these parcels. The 
buildings that are the subject of the BZA 
action are all located on the 7.19 acre lot on 
the west side of Box Factory Rd (Lot 11).  
The buildings have had some renovations 
completed since the last BZA hearing and can 
be adequately secured. They are currently 
occupied by goods related to OBF Properties, 
which will be relocated.  Existing uses on 
adjacent properties include a sawmill and 
agricultural land. In addition, a single-family 
residence is located approximately 800 feet 
from the site of the proposed uses. 

 
 
 
 
 

 
 
 
 

 

Red: 5,000 square foot fresh bakery 
Blue: Refrigerated/prepackaged food for storage & delivery distribution. 
Green: Lease space for commercial warehousing, auto repair, agri-business storage & equipment repair, construction tool and heavy 
equipment leasing & repair, recycling, document shredding, general business.  
Blue Star: Not specified (buildings in disrepair) 
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3. Consideration of a Substitution of a Nonconforming Use 
 

The Jefferson County Land Development and Zoning Ordinance defines a nonconforming use as “a 
use of a building or of land lawfully existing at the time this Ordinance becomes effective and which 
does not conform with the use regulations of the district in which it is located.  Any new lines of 
division within a subdivision of a parcel that is a nonconforming use shall meet the regulations of 
this Ordinance.” 
 
Because a non-conforming use is not a use that conforms to the local land use regulations, but is 
permitted to continue, careful consideration needs to occur when uses are proposed which are still 
not permitted but may be considered a change in nonconforming use. The County is obligated to 
minimize the impact that changes in nonconforming uses may have on neighboring properties and 
the local road system and other infrastructure. Typically, a change in nonconforming use to a lesser 
intensity of use would be an appropriate change. Likewise, a change from retail to retail or service to 
service for uses with similar staff and customer expectations would be permissible. When changes 
are proposed where the impact of the change in use is less clearly defined, it is appropriate for the 
Board of Zoning Appeals to hold a hearing to receive testimony in order to determine whether the 
use is appropriate and/or how to mitigate its impact.  
 

4. Possible Conditions for the Proposed Changes in Nonconforming Use 
 

The existing zoning certificate, #ZC10-10 included the following conditions imposed by the BZA: 
• No storage or warehousing of any toxic or hazardous material will be permitted. 
• Exterior storage will be limited to the area where lumber and outside equipment was 

formerly located. 
• No smelting will be permitted. 
• Exterior storage of copper and stripped plastic is limited to area of less than one quarter acre. 

 
Staff has included the following restrictions/conditions on #ZC14-14: 

• No storage or warehousing of any toxic or hazardous material will be permitted. 
• Any waste oils and related maintenance fluids shall be properly disposed of off-site. 
• No exterior storage of equipment. 
• No smelting is permitted 
• A sketch plan shall be submitted prior to the business opening, depicting adequate employee 

parking and the circulation pattern for construction equipment. Note that no customer 
parking is permitted on unpaved parking areas. If customers are expected on premises, a Site 
Plan depicting required paved parking and ADA compliant spaces shall be required. 
 

Similar conditions are proposed with the uses that can be administratively approved on #ZC14-13 
and #ZC14-15.  The BZA can impose additional conditions if the requested uses are permitted. 
 

  



Staff Report 
Jefferson County Board of Zoning Appeals Meeting 

May 22, 2014 
 

OBF Properties LLC Change in Nonconforming Use Request (#ZC14-13 and #ZC14-15) 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 4.3 Nonconforming Uses 
 
Any building, structure or premises lawfully existing at the time of the adoption of this ordinance, or 
lawfully existing at the time that this ordinance is subsequently amended, may continue to be used even 
though such building, structure, or premises does not conform to use, setbacks or dimensional 
regulations of the zoning district in which it is located or the regulations of the Development Review 
System; subject, however to the following provisions:7 

A. Nonconforming uses may be upgraded or repaired, or alterations made to the use’s facilities.   
However, expansion of any nonconforming use shall be limited to the lot that existed at the time 
of adoption of this Ordinance.7, 23 

Repair includes the following: replacement of same size (+/-35%) porches, awnings, decks roofs, 
overhangs, patios, or any other similar construction as approved by the Zoning Administrator.  
Additional acreage shall not be added to enlarge any nonconforming use unless approved via the 
Development Review System.23 

B. Whenever a nonconforming use has been abandoned for a period of twelve (12) months, such 
use shall not be reestablished and any future use shall be in conformance with the provisions of 
this Ordinance.5, 17, 21 

C. A nonconforming use may not be substituted for any other nonconforming use without the Board 
of Zoning Appeals review and public hearing, provided, however, to the following: upon notice 
to the Zoning Administrator with an application for and approval of a Zoning Certificate a 
nonconforming retail, service, or wholesale operation may be substituted with another retail, 
service or wholesale operation without such public hearing; provided again, however, the 
intended use does not include an adult use.7, 17, 21 



Motion Regarding a Request by OBF Properties LLC 
for a Change in Nonconforming Use (#ZC14-13 and #ZC14-15) 
Brought Before the Jefferson County Board of Zoning Appeals 

Thursday, May 22, 2014 
 
Whereas, OBF Properties LLC has requested a change in nonconforming use per Section 4.3C to 
allow for the addition of a 5,000 square foot fresh bakery to zoning certificate application #ZC14-13  
and to include heavy equipment leasing and repair, auto repair and recycling as approved uses to 
zoning certificate application #ZC14-15, at 1059 Box Factory Rd, Summit Point, WV (Middleway;  
Map: 27; Parcel: 11); and 
 
Whereas, the 7.19 acre lot is zoned Rural and the existing structures are considered legal 
nonconforming uses per Section 4.3 that have not ceased operation; and 
 
Whereas, Section 4.3C of the Zoning and Land Development Ordinance reads, 
 

A. A nonconforming use may not be substituted for any other nonconforming use without the Board of 
Zoning Appeals review and public hearing, provided, however, to the following: upon notice to the 
Zoning Administrator with an application for and approval of a Zoning Certificate a nonconforming 
retail, service, or wholesale operation may be substituted with another retail, service or wholesale 
operation without such public hearing; provided again, however, the intended use does not include 
an adult use.7, 17, 21; and 

 
Whereas, Staff determined the requested uses were not administrative substitutions and therefore 
required Board review and a public hearing; and 
 
Whereas, the Board finds the proposed uses to be appropriate additions to the existing nonconforming 
activities currently operating on the property. 
 
Now therefore be it moved, that the Jefferson County Board of Zoning Appeals 

 Approves  Approves with Conditions  Disapproves 
the above referenced request with the following conditions: 

1. The applicant is bound by the testimony given; and 
2. No exterior storage of equipment. 
3. No storage or warehousing of any toxic or hazardous material will be permitted. 
4. Exterior storage will be limited to the area where lumber and outside equipment was formerly 

located. 
5. Exterior storage of copper and stripped plastic is limited to area of less than one quarter acre. 
6. Any waste oils and related maintenance fluids shall be properly disposed of off-site 
7. No smelting will be permitted. 
8. .A sketch plan shall be submitted prior to the business opening, depicting adequate employee 

parking and the circulation pattern for construction equipment. Note that no customer parking is 
permitted on unpaved parking areas. If customers are expected on premises, a Site Plan 
depicting required paved parking and ADA compliant spaces shall be required. 
 

9. ________________________________________________________________; and 
 

10. ________________________________________________________________. 
 

   



OBF Properties LLC (#ZC14-13 & #ZC14-15) 
Board of Zoning Appeals 
May 22, 2014 
Page 2 of 2 
 
 

The portion of the record of the Jefferson County Board of Zoning Appeals meeting pertaining to this  
application and the official minutes thereof are incorporated herein by reference as if set forth in full herein. 
 
Action taken this 22nd day of May 2014 
 
By vote of the Jefferson County Board of Zoning Appeals 
 
By a vote of           Yes           No 
 
 
_______________________________________ 
Tyler Quynn, Board of Zoning Appeals, Chair 
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Email:  planningdepartment@jeffersoncountywv.org    Phone:    (304) 728-3228   
Email:  zoning@jeffersoncountywv.org      Fax:    (304) 728-8126 

Director’s Report 
May 22, 2014 

Board of Zoning Appeals Meeting 

1) Board of Zoning Appeals Training  
• Possible ethics training opportunities  
• Orientation for New Members 

2) Envision Jefferson 2035 Update 
• Presentation of draft to Planning Commission at the 6/10/14 Meeting 
• Special PC Workshop to be called for 6/24/14 to review entire draft with Steering 

Committee Reps (no public comment) 
• Public Hearing needs to be scheduled for 7/22/14 

3) Recent/Upcoming CC Actions relevant to Planning: 
a) Request by the Planning Commission that the County Commission Reconsider their 

Motion of 10/25/13 Regarding the Proposed Zoning Ordinance Text Amendment 
Related to New Commercial and Industrial Zoning Categories (APPROVED 5/1/14; 
effective 6/1/14) 

b) Recommendation related to the proposed Text Amendment to Section 4.11A of the 
Zoning and Land Development Ordinance regarding landscaping between similar 
non-residential uses (APPROVED 5/15/14) 

c) Public Hearing for the Corporation of Shepherdstown’s proposed Growth 
Management Boundary under WV Code Section 8-6-4a (APPROVED 5/15/14) 

4) Upcoming BZA meeting 
a) Next meeting date: June 26, 2014: 

 

Jefferson County, West Virginia 
Departments of Planning and Zoning 

116 East Washington Street, 2nd Floor 
Charles Town, WV 25414 
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