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MEMORANDUM 
 
 
TO:  Jefferson County Board of Zoning Appeals Members 
 
FROM:  Jennilee Hartman, Zoning Clerk 
 
DATE:  May 10, 2013 
 
SUBJECT: May 16, 2013 Board of Zoning Appeals Meeting 
 
 
Please find enclosed a copy of the Agenda for the upcoming Board of Zoning Appeals meeting to be 

held on Thursday, May 16, 2013.  Also for your review, you will find corresponding information 

regarding said Meeting. When applicable, I will include copies submitted to this office that pertain to 

items of new business. If you have any questions, or will not be able to attend the upcoming meeting, 

please do not hesitate to contact me. 

  



 

 



AGENDA 
Jefferson County  

Board of Zoning Appeals 
Thursday, May 16, 2013, 3:00 p.m. 

 

Dept of Planning & Zoning 116 E. Washington St., P.O. Box Charles Town, WV 25414  Phone: 304-728-3228  Fax: 304-728-8126 
www.jeffersoncountywv.org 

 
The Jefferson County Board of Zoning Appeals will meet in the Charles Town Library Conference Room 

located at 200 East Washington Street, at the side entrance on Samuel Street, in the City of Charles Town, WV. 
Unless otherwise noted, all requests are pursuant to the Zoning & Land Development Ordinance. 

 
1. Approval of the minutes from the April 18, 2013 meeting. 
 
2. Swearing in of members of the public intending to provide testimony. 
 
3. Variance request by applicant, Paul Rosner, from Section 5.4(B) for a reduction of the rear setback 

distance from 20’ to 12’ to allow for the construction of a 12’ x 23’ upper level deck with steps.  
Property location: Crosswinds Subdivision, 478 Crosswinds Drive; Charles Town, WV. District: 
Charles Town (02); Map: 18A; Parcel: 36; Zoned: Residential-Growth; Size: .66 ac; File: #ZV13-15. 

 
4. Variance request by applicant, Stephanie F. Grove, from Section 9.6(A) for a reduction of the rear and 

side setback distances from 5’ to 6” to allow for the construction of an 8’ x 12’ shed on a 40’ x 90’ lot.  
Property location: Tuscawilla Subdivision, 28 Standish Court, Charles Town, WV.  District: Charles 
Town (02); Map: 11B; Parcel: 136; Zoned: Residential-Growth; Size: 3,600 sq. ft.; File: #ZV13-16. 

 
5. Variance request by applicant, Frank E. Hardy, Sr., from Section 4.3(B) to extend the period of 

abandonment of a nonconforming use, and to change a nonconforming use from a landscaping 
business to an Auto Body Repair Shop.  Property owner: Wesley M. Smoot.  Property location: 164 
Tel Farm Lane; Kearneysville, WV.  District: Middleway (07); Map: 19; Parcel: 26.10; Zoned: Rural; 
Size: 10 acres; File: #ZV13-17. 

 
6. Director’s Report. 
 
7. Legal Update. 
 
8. Signing of written decisions from prior Board of Zoning Appeals meetings. 
 
9. Correspondence. 

Members 
Jeff Bresee, Chair 

Christy Huddle, Vice Chair 
Edwin Kelly 
Tyler Quynn 
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Draft Minutes 
Jefferson County Board of Zoning Appeals 

Thursday, April 18, 2013 
 
The Jefferson County Board of Zoning Appeals met on Thursday, April 18, 2013. The meeting was held in the 
Charles Town Library Conference Room, located at 200 East Washington Street, in the City of Charles Town, 
West Virginia. Unless otherwise noted, all requests are pursuant to the Jefferson County Zoning and Land 
Development Ordinance. 
 
Board members Jeff Bresee, Chairman; Christy Huddle, Vice Chair; Tyler Quynn and Ed Kelly were 
present. Staff members present were: Steve Barney, Zoning Administrator; Stephen Groh, Assistant 
Prosecuting Attorney; Jennilee Hartman, Zoning Clerk; and Alex Beaulieu, Planning Clerk. 
 
Ms. Huddle motioned to commence the meeting. Mr. Quynn seconded the motion, which carried 
unanimously. Mr. Bresee called the meeting to order at 3:00 p.m. 
 
1. Approval of the minutes from the March 21, 2013 meeting. 
 

Ms. Huddle motioned to approve the minutes. Mr. Quynn seconded the motion.  The following edits 
were requested: 

a) Page 3, item 7, line 5, change the word on to in 
Mr. Bresee called for a vote which carried unanimously. 
 

2. Swearing in of members of the public intending to provide testimony. 
 

Ms. Hartman swore in the individuals who indicated they would be giving testimony. 
 
Mr. Bresee explained to the public how the meeting would be conducted. 
 
3. Variance request represented by applicants, Les Bowman and Alice James of Jumbo Seafood, LLC, from 

the following sections: 

1) Section 5.6.D: to reduce the front and rear setback distances from 25’ to 0’ to allow a 
market truck to remain parked on the property for the purpose of selling seafood during 
daylight hours on Friday-Sunday, from April to December; and, 

2) Section 10.4.C: to reduce the setback from a street right-of-way from 25’ to 0’ for a sign-
supporting structure; and, to reduce the setback for a sign from 5’ to 0’. 

 
Alice James presented the request to the Board and explained the company’s prior location and 
activities.  Ms. James provided a handout of customer testimonials.  Ms. Huddle concurred with Ms. 
James statement that the proposed location would be safer than the previous site.  Ms. James answered 
Mr. Groh’s questions regarding the sign stating that it would be constructed of plywood and could be 
up only during hours of operation.  Mr. Barney added that while the applicant had been in violation 
that it had been unintentional and that they had been working towards compliance.  Mr. Barney 
explained that while a vehicle is not identified as a structure the land use itself must abide by the 
setback regulations.  Mr. Barney brought to the Boards’ attention that the Department of Highways’ 
right-of-way was particularly wide adjacent to the store and its exact location was unknown and 
therefore the applicant is seeking a 0’ setback to accommodate the uncertainty.  Mr. Kelly asked the 
applicant if they felt comfortable with the conditions suggested by Staff within the staff report should 



Minutes 
Board of Zoning Appeals 
April 18, 2013 
Page 2 of 3 
 

the variance be granted.  Lester Bowman, property owner, stated the conditions are fine.  Mr. Barney 
stated the sign would need a building permit. 
 
Mr. Bresee called for public comment.  There was no public comment. 
 

4. Variance request by applicant, Patrick Joseph Beirne, from Section 5.4(B) for a reduction of the rear 
setback distance from 25’ to 13 ½’ to allow for the construction of a deck with a corresponding concrete 
patio situated beneath.  Property location: 33 Don Quixote Drive; Charles Town, WV. District: Charles 
Town (02); Map: 9C; Parcel: 143; Zoned: Residential-Light Industrial-Commercial; Size: 2000 sq. ft.; 
File: #ZV13-14. 
 
Mr. Beirne presented his request to the Board stating he would like to expand his deck.  Mr. Kelly 
asked if there was an easement behind the property.  Mr. Barney confirmed that there was a 50’ open 
space easement along the rear property line. 
 
Mr. Bresee called for public comment.  There was no public comment. 
 

Mr. Kelly motioned to go into deliberative session at 3:25 p.m. Ms. Huddle seconded the motion, which 
carried unanimously. 
 
Ms. Huddle motioned to come out of deliberative session at 3:27 p.m. Mr. Kelly seconded the motion, 
which carried unanimously. 
 
Board of Zoning Appeals Rulings 
 
3. Variance request represented by applicants, Les Bowman and Alice James of Jumbo Seafood, LLC, from 

the following sections: 

1) Section 5.6.D: to reduce the front and rear setback distances from 25’ to 0’ to allow a market 
truck to remain parked on the property for the purpose of selling seafood during daylight hours 
on Friday-Sunday, from April to December; and, 

2) Section 10.4.C: to reduce the setback from a street right-of-way from 25’ to 0’ for a sign-
supporting structure; and, to reduce the setback for a sign from 5’ to 0’. 

 
Mr. Kelly moved to approve the variance request with the condition that the variance is specifically 
limited to the usage stated in the application that temporary signage, including flags and similar 
devices associated with the freestanding sign is limited to Thursday through Sunday, that the sign of 
the sign is limited to 4 x 8 and the height including the supporting structure is limited to eight feet and 
a sign permit be obtained.  Ms. Huddle seconded the motion, which carried unanimously. 

 
4. Variance request by applicant, Patrick Joseph Beirne, from Section 5.4(B) for a reduction of the rear 

setback distance from 25’ to 13 ½’ to allow for the construction of a deck with a corresponding concrete 
patio situated beneath. 
 
Mr. Quynn motioned to approve the above referenced request.  Ms. Huddle seconded the motion, 
which carried unanimously. 
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5. Director’s Report. 

 
Mr. Barney spoke in Ms. Brockman’s absence introducing Alex Beaulieu as the new Planning Clerk.  
Mr. Barney updated the Board on the Comprehensive Plan and the continuing Lunch and Learn 
educational sessions.  Mr. Barney informed the Board that Ms. Brockman had attended the National 
APA Conference that week. 
 

6. Legal Update.  None. 
 

7. Signing of written decisions from prior Board of Zoning Appeals meetings. 
a) Variance request by applicant, Peter Corum (Twin Oaks Subdivision, LLC), from Sections 4.10 

and 11.1 to waive Site Plan and Parking Requirements for a 1,200 sq. ft. tent structure to be used 
for a Farm Market. Property location: 3988 Kearneysville Pike; Shepherdstown, West Virginia.  
District: Shepherdstown (09); Map: 13; Parcels: 26.1, 26.2, 26.3, 26.4; Zoned: Rural; Size: 13.69 
acres; File: #ZV13-13.  Signed by Mr. Breese after changes were made. 

 
8. Correspondence.  The Board briefly addressed the correspondence received by Fred Blackmer 

regarding the grading plan for Morgan’s Grove Market. 
 

Ms. Huddle motioned to adjourn the meeting at 3:43 p.m. Mr. Kelly seconded the motion, which 
carried unanimously. 
 
An audio transcript of this meeting can be found at the Department of Zoning and on the Department’s 
website at www.jeffersoncountywv.org. These minutes were prepared by Jennilee Hartman, Zoning Clerk. 



 



Jefferson County Board of Zoning Appeals Consideration of a Variance 
 
Article 3, Section 3.4 of the Jefferson County Zoning and Land Development Ordinance 
amended by the County Commission on July 7, 2011, states the following: 
 
Section 3.4 Boards and Commissions23 
A. Board of Zoning Appeals 

4. The Board of Zoning Appeals shall consider requests for variances from the terms of the 
Ordinance.23 

a. The Board shall approve a variance request if the Board finds that a variance:  

i. Will not adversely affect the public health, safety or welfare, or the rights of 
adjacent property owners or residents; 

ii. Arises from special conditions or attributes which pertain to the property for 
which a variance is sought and which were not created by the person seeking 
the variance; 

iii. Would eliminate an unnecessary hardship and permit a reasonable use of the 
land; and 

iv. Will allow the intent of the Zoning and Land Development Ordinance to be 
observed and substantial justice done.17, 21  

b. The owner or authorized representative of the owner of the property which is the 
subject of a variance request shall complete and sign forms provided for this 
purpose by the Board, and shall pay the associated fees.  The variance request 
shall be filed with the Board at offices of the Departments of Planning and 
Zoning. 

c. Notification for a variance must be conducted according to the requirements of 
Section 3.4A(3)(b). 

d. A public hearing must be conducted according to the requirements of Section 
3.4A(3)(c) and such hearing may be continued according to the requirements of 
Section 3.4A(3)(d). 



 



Staff Report 
Jefferson County Board of Zoning Appeals Meeting 

May 16, 2013 
 

Paul Rosner Request (#ZV13-15) 
 

   Page 1 of 4  

Item #3 Variance request by applicant, Paul Rosner, from Section 5.4(B) for a reduction of the rear setback 
distance from 20’ to 12’ to allow for the construction of a 12’ x 23’ upper level deck with steps. 

 
APPLICANT: Paul Rosner 
OWNER : Same 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: Crosswinds Subdivision  
478 Crosswinds Drive, Charles Town, West Virginia 

LEGAL DESCRIPTION: 

Charles Town (02); Map: 18A; Parcel: 36 
 

 
 
 

ZONING DISTRICT: Zoning Map Designation: Residential-Growth (RG) 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: RG South:  RG 
East: RG West:  RG 

LOT AREA: .166 ac 
PRIOR CASES: 97-31, Crosswinds Subdivision, approved 2/25/98 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The applicant is seeking a variance from Section 5.4B, to allow for a reduction of the rear setback 
distance for a residence from 20’ to 12’ to allow for the construction of a 12’ x 23’ upper level deck 
with steps. 
 

2. Previous Case History 
 

The subject property is located in the Crosswinds Subdivision, which was approved in 1998. 
 

3. Applicant’s Justification of Request 
 

In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 
a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 

owners or residents. 
The application states, “Our fence line has multiple large trees along it which obstruct our 
neighbor’s view of the area we have proposed for our deck.  In addition, the property line in 
question is shared by a neighbor who approves of our plan and is excited about the 
improvements we have made to date to the exterior of our house.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 
The application states, “Our house is a split foyer design, with no convenient access to the back 
yard.  The design of the house, in its current state, dictates use of a steep staircase to gain access 
to the area where our children play.  We would like to be able to more fully utilize the features of 
our home, e.g. the rear exit and rear portion of the yard.” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “Granting the variance would allow us to more fully utilize our property 
without offending any neighbors, encroaching on their homes or negatively changing their 
experience or view of our property.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 
The application states, “Not knowing the exact intent of the Zoning Ordinance, I believe 
substantial justice is for one to be able to use his property in ways that do not impede on the 
rights of his neighbors, as is the case in our proposed project.”  
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4. Staff Evaluation of Request 
 

An exhibit submitted with the application shows that the deck would be located at a distance of 12’ 
from the rear property line.  The subdivision plat for the development establishes a 20’ setback 
requirement from side and rear property lines. 

 
 

a. Source and purpose of ordinance requirements 
 

Section 5.4B of the Zoning Ordinance establishes setbacks for single-family residential 
properties in the Residential Growth District.   
 
The purpose of rear yard setback requirements is to reduce the impact that a land use might cause 
to an adjacent property, to allow adequate space between a structure and a property line so that 
maintenance of the structure is feasible, to maintain adequate separation between structures for 
fire prevention purposes, and to allow room for utility easements. 
 
 

b. Unique characteristics of property 
 

The subject property is approximately .166 acre (7230 square feet) in size.  The size and shape of 
the lot are generally consistent with other properties in the subdivision.   Lot depth (85’) is typical 
for the neighborhood, but is somewhat shallow when the front (25’) and rear (20’) setbacks are 
taken into account.  The lot depth does not appear to leave an area between the rear of the home 
and the rear setback line, sufficient for the construction of a substantial deck. 
 
 

c. Character of area 
 

The property is located in the Crosswinds subdivision, and is surrounded on all sides by 
residential uses.  A utility easement of 28.65’ in width is located to the south of the property. 
(Note: this is not the side of the property that is affected by the setback variance).  
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d. Impact on adjacent properties 
 

The sole property that would be impacted by the proposed variance is a single-family property 
located to the east.  The visual impact of the proximity of the deck may be reduced by the 
substantial landscaping located in the rear of the subject property. 
 

e. Feasibility of complying with the ordinance by other means 
 
The depth of the proposed deck could be reduced to comply with the 20’ setback requirements.  
However, because the rear of the home is located 24’ from the property line, the maximum 
possible depth of the deck would be 4’, which a typical resident might find to be too shallow to 
be of practical use. 
 
Another option is to take advantage of the encroachment provision of Section 9.5.  However, this 
option is limited to a 4’ encroachment into a setback, for a deck (or similar projection) of no 
more than 10’ in width. This would yield a deck area of only 80 square feet. 

 
 
5. Conditions of Approval 
 

Should the Board choose to approve this request conditionally, possible conditions of approval include: 
 

a. The variance is limited to a deck of the dimensions described in the application.  
 

 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 

A. Minimum Lot Area, Height, and Yard Requirements 

1. Minimum Lot Area, Height, and Yard Requirements are as shown in Table 5.4 – 1 below. The 
minimum lot area requirements are based on the availability of central or public water and sewer 
facilities and West Virginia Board of Health regulations.23 
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Item #4 Variance request by applicant, Stephanie F. Grove, from Section 9.6(A) for a reduction of the 
rear and side setback distances from 5’ to 6” to allow for the construction of an 8’ x 12’ shed  
on a 40’ x 90’ lot. 

 
APPLICANT: Stephanie F. Grove 
OWNER : Same 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: Tuscawilla Hills Subdivision  
28 Standish Court, Charles Town, West Virginia 

LEGAL DESCRIPTION: 

Charles Town (02); Map: 11B; Parcel: 136;  
 

 
 
 

ZONING DISTRICT: Zoning Map Designation: Residential-Growth (RG)  
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: RG South:  RG 
East: RG West:  RG 

LOT AREA: 3,600 sq. ft. 

PRIOR CASES: 81-04, Tuscawilla Hills, approved 8/25/81 
83-22, Tuscawilla Hills Lots 285-292, approved 12/11/84 

VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The applicant is seeking a variance from Section 9.6(A) for a reduction of the rear and side setback 
distances from 5’ to 6” to allow for the construction of an 8’ x 12’ shed on a 40’ x 90’ lot. 
 

2. Previous Case History 
 

The subject property is located in the Tuscawilla Hills Subdivision, which was established prior to 
the adoption of zoning regulations. 
 

3. Applicant’s Justification of Request 
 

In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 
a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 

owners or residents. 
The application states, “My back yard is adjacent to a common area strip of land that separates the 
adjacent property owner's back yard from mine, and I maintain the common area that is adjacent to 
my back yard. Reducing the rear setback and placing the shed on or near the property line will not 
infringe upon the rights of the adjacent property owners because of this common area that separates 
my backyard from the neighboring properties at the rear. Reducing the side set back will not 
adversely affect the adjacent property owners to the side because the shed will not be placed right on 
the property line and the neighboring property's fence will separate the shed from the neighboring 
property. Additionally, the property beside me is not owner occupied.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 

The application states, “I live in the ‘duplex neighborhood’ of Tuscawilla Hills. Every property that 
has a shed in the neighborhood has placed it either on or no more than 6" from the property lines. 
There are 9 sheds on Standish Court, an additional 3 across the common area in the back (those 
houses front on Berkeley Court), and another 2 on the end of our street (those houses front on 
Newington Court). Additionally, there was a 10th shed on Standish Court which was destroyed in a 
fire last summer, for total of 15 sheds in the neighborhood. All 15 sheds were in existence when I 
purchased the property 8 years ago and are situated on or very near the rear and side property lines. 
Where I plan to place my shed adjacent to the common area in the back, there are 7 sheds, all of 
which have been placed on the rear and side property lines. The placement of all the sheds on or near 
the property line more than likely resulted from a desire on the part of the property owners to 
maximize the size of the backyards, which are small. Placing a shed six feet from the property line 
on either side, would result in a shed that is basically in the middle of the yard and would eliminate 
most other common uses of the backyard. Furthermore, granting this variance will maintain the 
uniformity of the neighborhood, which was created by neighboring property owners, before I ever 
owned the property for which the variance is sought. Thus, the attributes of a small yard and uniform 
placement of the sheds creates the need for the variance. ****It should be noted that the applicant is 
not aware if other property owners in the neighborhood received variances to permit them to place 
the sheds in contravention of the setback requirements.” 
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c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “I purchased the property in 2005 as a starter home, thinking that I would sell 
it when I got married and was ready to start a family. Because of the decline in the market, I have 
zero equity in a house on which I have been making payments since October of 2005, and in fact, 
have negative equity. I got married in February of this year, and my husband and I are trying to fit 
two households into my very small one. In order to do this, we need a shed to store some of our 
belongings as my house currently does not have enough storage to meet our needs. Granting the 
variance will eliminate a hardship by permitting us to clean up our back yard area and provide 
storage for a house I never intended on keeping this long, but because of circumstances beyond my 
control, am forced to remain in. Additionally, of the 30 lots in my neighborhood, half of the property 
owners have not placed the sheds in accordance with the setback requirements and instead have 
placed them on the property line, the location where I also seek to place my shed. The other 15 
duplexes do not have sheds at all. Accordingly, any owner who has added a shed has placed it on or 
near the property line. It is reasonable to permit a usage of the land that is already occurring on half 
of the properties in the neighborhood.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 

The application states, “As previously mentioned, my rear property line faces a common area, which 
I maintain.  That common area extends the length of the street, creating an ‘alley’ which would 
allow for emergency access and would also allow me to maintain the shed without infringing on the 
adjoining properties. To the side, my property is separated from my neighbor's by a fence, 
preventing any infringement on that property. Additionally, one of the purposes of planning and 
zoning ordinances is to create uniformity in neighborhoods. Allowing my shed to be placed in a 
location similar to every other shed that exists in the neighborhood will create uniformity and as 
such, is consistent with the intent of the Zoning Ordinance.”  

 
Sheds located on other properties in the vicinity of the 

subject property.  Proximity to property lines is unknown. 
Aerial view of subject property.  

Note: Lot lines shown are offset. 
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4. Staff Evaluation of Request 
 

a. Source and purpose of ordinance requirements 
 

Section 9.6 of the Zoning Ordinance establishes that, for properties in all districts where single-
family and two-family dwelling units are permitted, any accessory structures under 150 square 
feet are permitted as close as 5 feet to the property line. 
 
The purpose of side and rear yard setback requirements is to reduce the impact that a land use 
might cause to an adjacent property, to allow adequate space between a structure and a property 
line so that maintenance of the structure is feasible, to maintain adequate separation between 
structures for fire prevention purposes, and to allow room for utility easements. 
 
Shorter setbacks are typically permitted for small accessory structures, because their reduced size 
equates to less of a visual impact on neighboring properties. 
 
Staff notes that a 6” setback is unusually short.  However, it should also be noted that the 
variance request is for a shed with an area of less than 100 square feet, rather than a larger, more 
permanent structure or a building intended for occupancy.  
 

 
 

b. Unique characteristics of property 
 

The area of the subject property is approximately .166 acre or 7,230 square feet.  The size and 
shape of the lot are typical for the neighborhood, and the lot size is not unusual for the Residential 
Growth district.  There appears to be approximately 30’ of space between the home and the rear 
property line.  
 

c. Character of area 
 

The property is located in the Tuscawilla Hills subdivision, and is surrounded on all sides by 
residential uses.   
 
An aerial photo included in this staff report shows that various properties in the vicinity have 
sheds located somewhat close to property lines.  It is not known whether any of the sheds are 
within 6” of a property line.  
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d. Impact on adjacent properties 
 

A 20’ utility easement is located to the rear of property.  The adjoining property to the east side 
contains a two-family residence.  A chain-link fence separates the subject property from the 
adjoining residential property. 
 

e. Feasibility of complying with the ordinance by other means 
 
A shed could be located on other parts of the property.  The application submitted for this request 
explains why the applicant seeks to place the shed in this particular location: “Placing a shed six 
feet from the property line on either side, would result in a shed that is basically in the middle of 
the yard and would eliminate most other common uses of the backyard.” 

 
 
5. Conditions of Approval 
 

Should the Board choose to approve this request conditionally, possible conditions of approval include: 
 

a. The variance is limited to placement of a shed. 
 

 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 9.6 Accessory Structures 
 
Accessory structures, defined by Section 2.2, shall be permitted in all districts where single-family and 
two-family dwelling units are permitted.  The provisions for accessory structures are as follows. 
 

A. The minimum distance to a lot line in any District from a single-story utility or storage shed, not 
exceeding one hundred fifty (150) square feet, shall be five (5) feet. 
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Item #5 Variance request by applicant, Frank Hardy, and Wesley Smoot, property owner, from  
Section 4.3B to extend the period of abandonment of a nonconforming use and to change a 
nonconforming use from a landscaping business to an auto body repair shop. 

 
APPLICANT: Frank Hardy 
OWNER : Wesley Smoot 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: 164 Tel Farm Lane 
Kearneysville, West Virginia 

LEGAL DESCRIPTION: 

Middleway (07); Map: 19; Parcel: 26.10 
 

 
 
 
 
 
 
 
 

ZONING DISTRICT: Zoning Map Designation: Rural 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: Rural South:  Rural 
East: Rural West:  Rural 

LOT AREA: 10 acres 
PRIOR CASES: None 

VARIANCE(S): 

1/23/90 – Planning Commission variance request “for the 
continuation of the present zoning of the property” for a one-year 
period (staff interprets this to have been a request to extend the 
abandonment period for a nonconforming use).  (Approved) 
 
4/18/91 – BZA variance request from Sections 3.2(e) and 4.3(b) 
for one year extension of nonconforming use status. (Denied) 
 

APPROVED ACTIVITY: Landscaping company   
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The applicant is seeking a variance from Section 4.3B to extend the period of abandonment of a 
nonconforming use and to change a nonconforming use from a landscaping business (a conforming 
use) to an auto body repair shop. 
 

2. Background and Previous Case History 
 

The subject property is located on Tel Farm Lane at the northeast of the intersection of Leetown Rd. 
and Middleway Pike. The site contains a 50’ x 110’ building.  Both ends of the building have 
oversized doors that appear to be intended to move machinery or vehicles into the building. 

 
The 10-acre lot was subdivided from a larger tract in 1985.  The property was the former site of the 
Panhandle Machine Company.  A 1985 deed for the property refers to this company, indicating that 
it was apparently in existence at this site prior to the 1988 adoption of the Zoning Ordinance.   
 
According to letters from Robert and Elise Stiles submitted with variance requests, the Stiles 
purchased the property at an auction in 1989, although the sale was not finalized until Feb. 1, 1990.  
On January 23, 1990, the Stiles sought a variance from the Planning and Zoning Commission “for 
the continuation of the present zoning of the property” for a one-year period (staff interprets this to 
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have been a request to extend the abandonment period for a nonconforming use).  The new owners 
stated that their use of the property was delayed as a result of bankruptcy court proceedings, and that 
they had not yet found new tenants for the property.  The Commission granted the variance request, 
with an expiration date of January 23, 1991. 
 
In February, 1991, the owners sought a similar variance from the Planning Commission, and were 
instructed to instead make the request to the Board of Zoning Appeals.  On April 18, 1991, the owners 
applied to the BZA for an additional one year extension of their nonconforming use status, in the form 
of a variance from Sections 3.2(e) and 4.3(b).  In a letter submitted to the Board, the Stiles cited a 
change in the economic conditions as a result of the outbreak of the Persian Gulf War. The Board denied 
the request.  At this point, it appears that the nonconforming status of the property became invalid. 
 
An affidavit submitted by the current property owner states that, to the best of the owner’s 
knowledge, the property: 
 

“… has been used as a bus garage, a welding shop, vehicle repair shop, and most recent;  
Smoot’s LLC which conducted the following from this location: Nursery with a sales office and 
retail center, a maintenance shop for all our trucks, trailers, equipment and clientele equipment  
(if needed), planning and design for our construction teams…” 

 
However, despite the commercial history of the property, it is not clear that the property's commercial 
use after 1991 was legally established.  Staff has not located any permits, correspondence, or 
documentation of a board/commission action that would indicate that there was a legal, permitted 
commercial use of the property after the Board’s denial of the variance in 1991. 
 
The use of the site as a landscaping business is permitted as an agricultural use per Section 5.7A, 
which lists “Landscaping business outside of Planning Commission approved subdivisions” as a 
permitted use in the Rural District.  As such, it appears that the most recent use of the property was  
a legal, conforming use. 
 

3. Applicant’s Justification of Request 
 

In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 
a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 

owners or residents. 
The application states, “Currently, there is a junk yard (auto salvage), a horse farm, and other 
auto care place across the road, so the nature of this business will not affect the public health, 
safety & welfare.  We will adhere to all governmental regulations and restrictions.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 
The application states, “There are no variances that owner is aware of.  This request is for us to 
be able to use this property as an Auto Body repair, not agriculture.  There has been a history of 
commercial use prior to 1988.” 
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c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “I am in the military (US Army) and away from this property to manage.  
Mr. Hardy is a longtime friend and I trust that he will take care of the property in my absence.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 
The application states, “The business agrees to abide by all County, City, State & Federal 
regulations and deliver supreme service to its customers.”  
 
 

4. Staff Evaluation of Request 
 

While a particular type of BZA approval is not precedent-setting, there are past examples of the Board 
approving the re-establishment of a nonconforming use.  These prior cases include requests by Carol 
M. Landry, 10/17/96, and John T. and Patricia A. Staubs, 5/18/95.  In both cases, the time period for 
which the nonconforming use was expired was significantly shorter than the current request. 

 
a. Source and purpose of ordinance requirements 

 

Section 4.3B of the Zoning Ordinance establishes that, whenever a nonconforming use has been 
abandoned for a period of twelve months, the use shall not be reestablished and any future use 
shall comply with the Zoning Ordinance.   
 
The Zoning Ordinance defines “Abandonment or Abandoned” as: 
 

“The relinquishment of property or cessation of the use of the property by the owner or 
lessee without any intention of transferring rights to the property to another owner or 
resuming the nonconforming use of the property for a period of one year.” 

 
The purpose of nonconforming use provisions is to allow reasonable use of a property which 
contains a land use, feature, or building which does not comply with currently regulations, while 
also establishing limits for the continuation or expansion of the nonconformity.   
 
Section 4.3C of the ordinance allows for some changes in nonconforming use to be approved 
administratively, if the change in use is of a similar type.  

 
 

b. Unique characteristics of property 
 

The subject property is 10 acres in size.  A recent deed (Book 1050, Page 436) for the property 
includes the following language regarding access: 
 

“Together with that certain non-exclusive easement for ingress and egress to and from the property 
herein conveyed, over, across and upon a 20’ wide private road..” [extending from the property to 
West Virginia Route 1] 
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c. Character of area 
 

The surrounding area includes a mix of residential, agricultural, and commercial/industrial uses. 
Adjacent land uses include: 
 

• South (adjacent): Beau Ridge Horse Farm, including barns, training track, and other facilities 
• Northeast (across Tel Farm Lane): Agricultural – grazing land  
• Northeast (across Tel Farm Lane, behind grazing land): Auto salvage yard  
• East (adjacent): Single-family home 
• East (end of easement): Farm and wireless telecommunication tower 
• West (adjacent): Single-family home (8150 Leetown Rd.) 
• West (adjacent): Single-family home (8062 Leetown Rd.) 

 
 

 
 

 
 
 
 
 

View looking west. View looking east. 

View looking north. View looking south. 
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d. Impact on adjacent properties 
 

The proposed land use could have an impact on other users of the access easement if the land use 
were to result in additional vehicular trips on easement, including tow trucks to be used for 
transporting damaged vehicles. The 20’ easement has a relatively solid, compacted gravel 
surface measuring approximately 15’ in width. 
 
Any outdoor storage of vehicles could have a visual impact on adjacent properties, including the 
horse farm located to the south (partially screened) and a single-family home located to the east 
(unscreened, and within about 300 feet of the principal building on the subject property). 
 
The proposed land use does not appear likely to have a visual impact the single-family properties 
located to the west (8150 and 8062 Leetown Rd) because of the distance between these 
properties and the principal building on the subject property (approximately 775 feet).  These 
properties are also partially screened by trees near the property line. 
 
 

e. Feasibility of complying with the ordinance by other means 
 

The land use could be established by Conditional Use Permit, if approved by the Board of 
Zoning Appeals following a public hearing and a Compatibility Assessment Meeting. 
 
The proposed land use could also comply with the ordinance if it were to be established on a 
property with a zoning classification that permitted the land use. 

 
 
5. Conditions of Approval 
 

Should the Board choose to approve this request conditionally, possible conditions of approval include: 
 

a. Outdoor vehicular storage… 
 

i. ... is not permitted. 
 

OR 
 

ii. … is limited to the existing gravel area behind the principal building, must be 
screened from all property lines by opaque fencing or evergreen landscaping of at 
least 6’ in height, and must comply with the Jefferson County Salvage Yard 
Ordinance. 

 
b. Any required state approvals for automotive repair and painting must be obtained prior to 

issuance of a Zoning Certificate. 
 

c. A handicapped accessible parking space meeting ADA standards is required. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
 
Section 2.2  Definitions 
  
 
 
 
 
 
Section 4.3 Nonconforming Uses 
 

Any building, structure or premises lawfully existing at the time of the adoption of this ordinance, or 
lawfully existing at the time that this ordinance is subsequently amended, may continue to be used 
even though such building, structure, or premises does not conform to use, setbacks or dimensional 
regulations of the zoning district in which it is located or the regulations of the Development Review 
System; subject, however to the following provisions:7 

 

B. Whenever a nonconforming use has been abandoned for a period of twelve (12) months, such 
use shall not be reestablished and any future use shall be in conformance with the provisions 
of this Ordinance.5, 17, 21 

C. A nonconforming use may not be substituted for any other nonconforming use without the 
Board of Zoning Appeals review and public hearing, provided, however, to the following: 
upon notice to the Zoning Administrator with an application for and approval of a Zoning 
Certificate a nonconforming retail, service, or wholesale operation may be substituted with 
another retail, service or wholesale operation without such public hearing; provided again, 
however, the intended use does not include an adult use.7, 17, 21 

 
 

“The relinquishment of property or cessation of the use of the property by the 
owner or lessee without any intention of transferring rights to the property to 
another owner or resuming the nonconforming use of the property for a period 
of one year.” 

 

Abandonment or 
Abandoned17, 21 
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Email:  planningdepartment@jeffersoncountywv.org    Phone:    (304) 728-3228   
Email:  zoning@jeffersoncountywv.org      Fax:    (304) 728-8126 

Director’s Report 
May 16, 2013 

Board of Zoning Appeals Meeting 

1) Reminder: Ethics and Fraud Prevention and Detection– for all Boards and 
Commissions 
Please save the date: June 25, 2013 7:00 PM, Old Charles Town Library basement; 
presentation by West Virginia Ethics Commission and the West Virginia State Auditor’s Office  

2) Department of Planning and Zoning Goals for FY 2013-14 
See Attached Memo 

3) Draft 3rd Quarterly Report FY 2013  
To be distributed at meeting 

4) Envision Jefferson 2035 Update  
See Attached Memo 

5) Recent CC Meetings relevant to Planning: 
a) Public Hearing on the Petition to Incorporate Meanings, held at Blue Ridge 

Elementary School (5/2/13; action to occur at future meeting)   

b) Appointment of new Planning Commission members to fill expired terms (approved 4/4/13): 

• Darlene Truman 
• Wade Louthan 
• Gary Phalen 

c) Approval of new summer intern (Clay Raines) starting 4/29/13 (approved 4/4/13) 

6) Upcoming CC Actions 

a) David Mills presentation to County Commission on Ranson Renewed Plan and 
Form Based Code Rezoning (5/23/13) 

 

JEFFERSON COUNTY, West Virginia 
Departments of Planning and Zoning 

116 East Washington Street, 2nd Floor 
Charles Town, WV 25414 
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MEMORANDUM 
TO:  Board of Zoning Appeals 
FROM: Jennifer M. Brockman 
  Director, Planning and Zoning 
DATE: May 16, 2013 
RE: Planning and Zoning Department Goals 

******************************************************************************* 
On February 20, 2013, the County Commission requested a memo summarizing each 
Department’s budget proposal for FY 2014 and the top 3-5 Goals for each Department for the 
upcoming fiscal year. In the recent past, the Commission had requested a Work Plan that 
provided specified information and staff worked with the Planning Commission to develop this 
document. Due to the short notice this budget cycle, staff developed the following goals based on 
the FY 13 Work Plan and current projects underway, which were presented to the County 
Commission with the budget. Staff would be glad to discuss this with the Board if there is interest. 
Department Goals 

1) The top priority goal for both Departments is to provide excellent customer service and 
timely review of all development applications, allowing for required public input and 
thorough technical review to balance the needs of the developer and the needs of the 
community; as well as thorough and responsive support of Planning Commission,  
Board of Zoning Appeals and County Commission. 

2) An equally important goal relates to progress on the Envision Jefferson 2035 Plan  
(2014 Comprehensive Plan). A complete final draft is due to the Planning Commission 
before the end of the Fiscal Year with a 6 month period into FY15 for review by the 
Planning Commission and County Commission and formal public hearings. 

3) Completion of a land use and access management planning effort related to US 340 
South is another priority for FY14.Staff is in conversations with HEPMPO and the  
WV DOH in order to determine how the local efforts can best be integrated into the 
states alignment efforts. 

4) While Zoning Ordinance and Subdivision Regulations amendments will be minimized 
over the next Fiscal Year, it is anticipated the small amendments will be identified and 
pursued that enable more timely and effective processing of development applications 
such as Site Plans, Subdivision Plats and Zoning Map Amendments. 

5) If the multi-Department Content Management System is approved by the County 
Commission, incorporating planning and zoning documents and processes into this 
system will be a priority. 

JEFFERSON COUNTY, West Virginia 
Departments of Planning and Zoning 

116 East Washington Street, 2nd Floor 
Charles Town, WV 25414 
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MEMORANDUM 
TO:  Board of Zoning Appeals 
FROM: Jennifer M. Brockman 
  Director, Planning and Zoning 
DATE: May 16, 2013 
RE: Envision Jefferson 2035 (2014 Comprehensive Plan) Update 

******************************************************************************* 
1) Steering Committee (15 members):  

a) Monthly Meetings -- 3/19/13; 4/16/13; 5/7/13 
b) Upcoming Meetings  -- 5/21/13; 6/4/13; 6/18/13 
c) Next Joint Meeting with County Commission  -  7/18/13 

2) Final Brown Bag Lunch and Learns Held: 
Video links of all 15 Lunch and Learns available on http://envisionjefferson2035.com/ : 
a) 4/3/13 West Virginia Division of Highways (DOH) (4 speakers) 
b) 4/17/13 Public Safety (Sheriff, JCESA, Jefferson County Homeland Security and 

Emergency Management, volunteer fire companies )  
3) Public Input Meetings **Members encouraged to attend** 

a) Second series of public meetings scheduled (Goals and Objectives and Future Land Use 
Exercise):  

• Saturday July 27, 2013 9:30 am – noon (Sam Michaels)  
• Tuesday July 30, 2013 7 – 9 pm (War Memorial Building) 

b) County Fair booth (Future Land Use Exercise) 
• Monday, August 19 – Friday, August 23, 2013 3 pm – 7pm 

4) Next Steps 
a) Working on Goals and Objectives in preparation for Joint Meeting with CC (7/18/13)  

and July 27th and 30th Public Meetings  -- topic areas:  
• Economic Development 
• Land Use/Growth Management 
• Natural Resources 
• Historic Resources, Preservation and Viewsheds 
• Housing 
• Infrastructure, Public Services, and Safety 
• Recreation 
• Transportation 
• Financing 

JEFFERSON COUNTY, West Virginia 
Departments of Planning and Zoning 

116 East Washington Street, 2nd Floor 
Charles Town, WV 25414 
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