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MEMORANDUM 
 
 

TO:  Jefferson County Board of Zoning Appeals Members 
 

FROM: Jennilee Hartman, Zoning Clerk 
 

DATE:  May 11, 2012 
 

SUBJECT: May 17, 2012 Board of Zoning Appeals Meeting 
 
 

Please find enclosed a copy of the Agenda for the upcoming Board of Zoning Appeals meeting to be 

held on Thursday, May 17, 2012.  Also for your review, you will find corresponding information 

regarding said Meeting. When applicable, I will include copies submitted to this office that pertain to 

items of new business. If you have any questions, or will not be able to attend the upcoming meeting, 

please do not hesitate to contact me. 





AGENDA  
Jefferson County Board of Zoning Appeals 

Thursday, May 17, 2012 at 3:00 p.m. 
 

The Jefferson County Board of Zoning Appeals meet in the Charles Town Library  
Conference Room located at 200 East Washington Street at the side entrance on  

Samuel Street in the City of Charles Town. 
 
1. Approval of the minutes from the April 19, 2012 meeting. 

 
2. Swearing in of members of the public intending to provide testimony. 

 
3. Variance request by property owners, Monique Gonzalez and Manuel Mercado, from 

Section 5.4(B) of the Zoning and Land Development Ordinance for a reduction of the rear 
setback distance from 20’ to 16’ to allow for the construction of a 12’ x 18’ deck.  Property 
location:  Windmill Crossing Subdivision, 86 Don Quixote Drive, Charles Town, West 
Virginia. District: Charles Town (02); Map: 9C; Parcel: 101; Zoned: Residential-Light 
Industrial-Commercial; Size: 2,000 sq. ft.; File: #ZV12-15. 

 
4. Variance request by property owners, James and Lindsay Gahagan, from Section 5.4(B) of 

the Zoning and Land Development Ordinance for a reduction of the rear setback distance 
from 20’ to 16’ to allow for the construction of a 12’ x 20’ deck.  Property location:  
Windmill Crossing Subdivision, 37 Don Quixote Drive, Charles Town, West Virginia. 
District: Charles Town (02); Map: 9C; Parcel: 142; Zoned: Residential-Light Industrial-
Commercial; Size: 3,200 sq. ft.; File: #ZV12-16. 

 
5. Variance request by property owner, Margaret Kubitschek, from Section 5.4-1 of the 

Zoning and Land Development Ordinance for a reduction of the rear setback distance from 
20’ to 17’ to allow for the construction of a proposed covered porch.  Property location:  75 
Pathfinder Court, Shepherdstown, WV. District: Shepherdstown (09); Map: 14B; Parcel: 
11; Zoned: Rural; Size: .257 acres; File: #ZV12-17. 
 

5. Variance request by property owner, Barbara Devolites, from Section 5.4(B) of the Zoning 
and Land Development Ordinance for a reduction of the rear setback distance from 20’ to 
19’ to allow for the construction of a 10’ x 18’ deck.  Property location:  Windmill 
Crossing Subdivision, 240 Monte Carlo Way, Charles Town, West Virginia. District: 
Charles Town (02); Map: 9C; Parcel: 17; Zoned: Residential-Light Industrial-Commercial; 
Size: 2,343 sq. ft.; File: #ZV12-18. 

 
6. Variance request by property owner, Kevin Cox, from Section 5.4(B) of the Zoning and 

Land Development Ordinance for a reduction of the rear setback distance from 20’ to 12’ 
to allow for the construction of a 12’ x 19’ deck with 4’ bump-out for steps.  Property 
location:  Windmill Crossing Subdivision, 22 Monte Carlo Way, Charles Town, West 
Virginia. District: Charles Town (02); Map: 9C; Parcel: 63; Zoned: Residential-Light 
Industrial-Commercial; Size: 3,500 sq. ft.; File: #ZV12-19. 
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7. Request by Linda M. Gutsell to reopen a hearing pursuant to Section 5.8 of the Board of 
Zoning Appeals (BZA) Rules of Procedure, regarding the April 19, 2012 BZA approval of a 
Conditional Use Permit application submitted by Twin Oaks Subdivision, LLC for the 
Morgan's Grove Market, file #CP12-01. 
 

8. Director’s Report. 
 

9. Legal Update. 
 

10. Signing of written decisions from prior Board of Zoning Appeals meetings. 
a. Variance request by property owners, Frank and Tammy Spiker, from Section 9.7 of the 

Zoning and Land Development Ordinance, for a reduction of the side setback distance 
from 12’ to 5’ to allow for the expansion of the existing residence.  Property location:  
7678 Leetown Road, Kearneysville, West Virginia. District: Middleway (07); Map: 22; 
Parcel: 15; Zoned: Rural; File: #ZV12-10. (BZA meeting date 03/15/12) 

b. Public hearing and action on the Conditional Use Permit application submitted by Twin 
Oaks Subdivision, LLC for the Morgan’s Grove Market to establish “an agricultural 
based economic empowerment zone.”  Intended uses are to consist of, but are not 
limited to, a Food Hub, General Merchandise (retail), Professional/Business Offices, 
Community Amenities, and other associated uses.  Property location:  3988 
Kearneysville Pike, Shepherdstown, West Virginia.  District: Shepherdstown (09); 
Map: 13; Parcels: 26.1, 26.2, 26.3, 26.4; Zoned: Rural; Size: 13.69 acres; File: #CP12-
01. (BZA meeting date 04/19/12). 

 
11. Correspondence. 
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Monique Gonzalez & Manuel Mercado Variance Request (#ZV12-15) 
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Item #3 Variance request by property owners, Monique Gonzalez & Manuel Mercado, from 
Section 5.4(B) of the Zoning and Land Development Ordinance for a reduction of the 
rear setback distance from 20’ to 16’ to allow for the construction of a 12’ x 18’ deck.   

 
APPLICANT: Monique Gonzalez & Manuel Mercado 
OWNER: Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: 
Windmill Crossing Subdivision,  
86 Don Quixote Drive, Charles Town, West Virginia 

LEGAL DESCRIPTION: 

District: Charles Town (02); Map: 9C; Parcel: 101 
 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation:  
Residential-Light Industrial-Commercial (R-LI-C) 

 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R-LI-C South: R-LI-C 
East: R-LI-C West: R-LI-C 

LOT AREA: 2,000 sq. ft. 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
   Community Impact Statement  PC Approval:  02/11/03 
   Preliminary Plat Staff Approval:  11/22/04 
   Final Plat (PC File #03-01) PC Approval:  01/11/05 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

The applicant seeks a rear yard setback variance of 4’ in order to construct a 12’ x 18’ deck. 
 
Per the material submitted with the variance request, the townhome is approximately 29 feet from 
the rear property line.  The proposed deck would be 18’ wide and would extend 12’ from the 
townhome towards the rear property line with no proposed steps.   
 
It should be noted that there are discrepancies between the application description and two sketches 
submitted with the application, as described in the table below: 

 
Element Request Description in 

Application 
Sketch 1 Sketch 2 

Width of deck 12’ 12’ 12’ 
Length of deck 18’ 18’ 19’ 
Rear setback proposed 16’ 17’ 17’ 
 
Section 5.8 of the Zoning Ordinance provides that the setback requirements of the Residential 
Growth District apply to a residential use in the Residential-Light Industrial-Commercial District.  
For a townhouse, these setbacks are 25 feet (front), 12 feet (exterior side), and 20 feet (rear). 
 
Section 9.5 of the Zoning Ordinance allows a 4-foot encroachment into yards for certain types of 
projections, including uncovered porches, provided that such projections are not over 10 feet in 
width.  This section would not apply in this instance, however, because this structure is 19’ in width 
and encroaches an additional 10’ into the setback. 
 

2. Applicant’s Justification of Request 
 

In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 
The application states, “Will not.  Most lot owners have deck.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 
The application states, “This is a townhouse comm[unity].” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “To provide outdoor entertainment.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 
The application states, “Using licensed contractor to do deck.”  
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3. Staff Evaluation of Request  

 

The original Windmill Crossing community was approved by subdivision plat in April 2005.  This 
subdivision consisted of 15 commercial lots and 133 townhomes and is located in the Residential-
Light Industrial-Commercial District (R-LI-C). 

 
The Board of Zoning Appeals reviewed similar variance requests in the Windmill Crossing 
Subdivision on May 20, 2010 (Weaver, ZV10-04), July 15, 2010 (Brown, ZV10-08), September 16, 
2010 (Einreinhof, ZV10-16), April 21, 2011 (Muniz, #ZV11-08), August 18, 2011 (Reed, #ZV11-
24), January 19, 2012 (Stine, ZV12-03, Kimmel, ZV12-04, Franz, ZV12-05), March 15, 2012 
(McFadden ZV12-09), and April 19, 2012 (Silva, #ZV12-11). 
 
The applicant’s rear property line adjoins the subdivision’s dedicated tot lot area and therefore would 
not appear to adversely affect adjacent property owners. 
 
 

4. Possible Conditions of Approval 

No conditions of approval are identified for this variance request. 
 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Table 5.4 - 1  Residential Growth District - Height and Yard Requirements5, 19, 23 

 
Minimum Lot Area (MLA)

Area per Dwelling Unit (ADU) Front Side
Street 
Side

Rear

3 Townhouse Dwelling 25 12 15 20 40

Public/Central water and sewer 1,400 sq. ft. MLA “ “ “ “ “

3,500 sq. ft. ADU “ “ “ “ “

Development Type 

Required Yards (ft) Maximum 
Building

Height (ft)*
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Item #4 Variance request by property owners, James and Lindsay Gahagan, from Section 5.4(B) 
of the Zoning and Land Development Ordinance for a reduction of the rear setback 
distance from 20’ to 16’ to allow for the construction of a 12’ x 20’ deck. 

 
APPLICANT: James and Lindsay Gahagan 
OWNER: Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: 
Windmill Crossing Subdivision,  
37 Don Quixote Drive, Charles Town, West Virginia 

LEGAL DESCRIPTION: 

District: Charles Town (02); Map: 9C; Parcel: 142 
 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation:  
Residential-Light Industrial-Commercial (R-LI-C) 

 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R-LI-C South: R-LI-C 
East: R-LI-C West: R-LI-C 

LOT AREA: 3,200 sq. ft. 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
   Community Impact Statement  PC Approval:  02/11/03 
   Preliminary Plat Staff Approval:  11/22/04 
   Final Plat (PC File #03-01) PC Approval:  01/11/05 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

The applicant seeks a rear yard setback variance of 4’ in order to construct a 12’ x 20’ deck. 
 
Per the material submitted with the variance request, the townhome is approximately 28 feet from 
the rear property line.  The proposed deck would be 20’ wide and would extend 12’ from the 
townhome towards the rear property line with no proposed steps.  
 
Section 5.8 of the Zoning Ordinance provides that the setback requirements of the Residential 
Growth District apply to a residential use in the Residential-Light Industrial-Commercial District.  
For a townhouse, these setbacks are 25 feet (front), 12 feet (exterior side), and 20 feet (rear). 
 
Section 9.5 of the Zoning Ordinance allows a 4-foot encroachment into yards for certain types of 
projections, including uncovered porches, provided that such projections are not over 10 feet in 
width.  This section would not apply in this instance because this structure is 20’ in width. 
 

2. Applicant’s Justification of Request 
 

In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 
The application states, “The variance we seek will not have any negative impact on public 
health, safety or welfare.  The structure will be contained within our property and we have 
informed our neighbors of our intent.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 
The application states, “Our request for variance is sought to change our setback to allow for a 
larger deck to be built.” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “If granted the variance will allow us to add a larger deck to our home.  
Intent is for the beautification, added value and recreational enjoyment it would bring.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 
The application states, “Intent of the zoning ordinance shall be observed by placarding as has 
been done by numerous other residents who have sought and received similar variances.”  
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3. Staff Evaluation of Request  

 

The original Windmill Crossing community was approved by subdivision plat in April 2005.  This 
subdivision consisted of 15 commercial lots and 133 townhomes and is located in the Residential-
Light Industrial-Commercial District (R-LI-C). 

 
The Board of Zoning Appeals reviewed similar variance requests in the Windmill Crossing 
Subdivision on May 20, 2010 (Weaver, ZV10-04), July 15, 2010 (Brown, ZV10-08), September 16, 
2010 (Einreinhof, ZV10-16), April 21, 2011 (Muniz, #ZV11-08), August 18, 2011 (Reed, #ZV11-
24), January 19, 2012 (Stine, ZV12-03, Kimmel, ZV12-04, Franz, ZV12-05), March 15, 2012 
(McFadden ZV12-09), and April 19, 2012 (Silva, #ZV12-11). 
 
The applicant’s rear property line adjoins the subdivision’s dedicated open space area and therefore 
would not appear to adversely affect adjacent property owners. 
 

 
*Yellow star indicates applicant’s property. 
 
 

4. Possible Conditions of Approval 

No conditions of approval are identified for this variance request. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Table 5.4 - 1  Residential Growth District - Height and Yard Requirements5, 19, 23 

 
Minimum Lot Area (MLA)

Area per Dwelling Unit (ADU) Front Side
Street 
Side

Rear

3 Townhouse Dwelling 25 12 15 20 40

Public/Central water and sewer 1,400 sq. ft. MLA “ “ “ “ “

3,500 sq. ft. ADU “ “ “ “ “

Development Type 

Required Yards (ft) Maximum 
Building

Height (ft)*
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Item #5 Variance request by property owner, Margaret Kubitschek, from Section 5.4(B) of the 
Zoning and Land Development Ordinance for a reduction of the rear setback distance 
from 20’ to 17’ for the construction of a covered porch. 

 
APPLICANT: Margaret Kubitschek 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 75 Pathfinder Court, Shepherdstown, West Virginia 
LEGAL DESCRIPTION: District: Shepherdstown; Map: 14B; Parcel: 11 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: Rural South: Rural 
East: Rural West: Rural 

LOT AREA: .257 acres 

PRIOR CASES: 
Z02-07: PC approved CUP 03/11/03 
03-15: PC approved the Deerfield Village final plat 04/13/04  

VARIANCE(S): None 
APPROVED ACTIVITY: Residential Subdivision 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The Applicant seeks a rear yard setback variance of 3’ in order to construct a covered porch within 
17’ of the property line. 
 
Per the material submitted with the variance request, the proposed porch is 16’ wide and extends 14’ 
from the home towards the rear property line, and would be located approximately 2-3 feet within 
the rear setback. 

 
Section 5.7(b) of the Zoning Ordinance states that residential uses that process through the 
Development Review System use the setback requirements established in Article 5.4(b).  For a 
single family dwelling, these setbacks are 25 feet (front), 12 feet (exterior side), and 20 feet (rear). 
 
Section 9.5(a) of the Zoning Ordinance allows a 4-foot encroachment into yards for certain types of 
projections, provided that such projections are not over 10 feet in length.  Although the covered 
porch would project only 3’ into the setback, its proposed length is 16’. This provision also only 
applies to uncovered porches and the proposed structure is intended to be covered. 

 
2. Applicant’s Justification of Request 

 

In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 
The application states, “No residential lots are located to the rear of the proposed improvement.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 
The application states, “Lots are located in the Rural zoning district and required initial variance 
by the builder, resulting in larger setbacks.” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “Construction of project would encompass and allow beneficial use of 
existing doors that face the rear of the property.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 
The application states, “Ordinance states 4’ projection no more than 10’ wide or 40 sq. ft., 
projection requested would encompass less than 40 sq. ft.” 

 
 



Staff Report 
Jefferson County Board of Zoning Appeals Meeting 

May 17, 2012 
 

Margaret Kubitschek Variance Request (#ZV12-17) 
 

   Page 3 of 4  

3. Staff Evaluation of Request  
 

The Deerfield Village Conditional Use Permit was approved on March 11, 2003. The Deerfield 
Village final plat was approved by subdivision plat on April 13, 2004.  The project consists of 48 
residential lots and is found in the Rural District (R).  A review of the subdivision final plat indicates 
a 15’ utility easement and open space area in the rear of the property.  The combined easement and 
open space area provides for approximately 75’ between the Applicant’s rear property line and the 
property line of the nearest neighbor. 

 
The Board of Zoning Appeals reviewed similar variance requests in the Deerfield Village 
Subdivision on July 19, 2007 (Simpson, ZV07-21), August 16, 2007 (Crouse ZV07-22) and May 19, 
2011 (McSwain Z11-13). 

 
 
 

4. Possible Conditions of Approval 
 

No conditions of approval are identified for this variance request. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 5.7 Rural District 
 

(b) Minimum Lot Area, Lot Width and Yard Requirements 
 

Minimum lot sizes, lot width, and yard requirements are as follows for principal permitted uses.  
For any residential use that complies with the Development Review System, the setbacks and lot 
shall be as outlined in Article 5.4(b). 

 
Section 5.4b  Residential Growth District - Height And Yard Requirements 
[AMENDED TWICE BY ACT OF THE COUNTY COMMISSION, EFFECTIVE SEPTEMBER 13, 
1990 AND SEPTEMBER 1, 2006] 
 

Development Type 
Minimum Lot Area (MLA) 

Area per Dwelling Unit (ADU) Required Yards 
Single family detached  dwelling 6,000 sq. ft. MLA** 25 ft. front 
Public/Central water & sewer 10,000 sq. ft. ADU 12 ft. side 
Public/Central Water or Sewer 20,000 sq. ft. MLA 20 ft. rear 
No Public/Central water or sewer 40,000 sq. ft. MLA  
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Item #6 Variance request by property owner, Barbara Devolites, from Section 5.4(B) of the 
Zoning and Land Development Ordinance for a reduction of the rear setback distance 
from 20’ to 19’ to allow for the construction of a 10’ x 18’ deck. 

 
APPLICANT: Barbara Devolites 
OWNER: Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: 
Windmill Crossing Subdivision,  
240 Monte Carlo Way, Charles Town, West Virginia 

LEGAL DESCRIPTION: 

District: Charles Town (02); Map: 9C; Parcel: 17 
 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation:  
Residential-Light Industrial-Commercial (R-LI-C) 

 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R-LI-C South: R-LI-C 
East: R-LI-C West: R-LI-C 

LOT AREA: 2,343 sq. ft. 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
   Community Impact Statement  PC Approval:  02/11/03 
   Preliminary Plat Staff Approval:  11/22/04 
   Final Plat (PC File #03-01) PC Approval:  01/11/05 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

The applicant seeks a rear yard setback variance of 1’ in order to construct a 12’ x 19’ deck. 
 
Per the material submitted with the variance request, the townhome is approximately 29 feet from 
the rear property line.  The proposed deck would be 18’ wide and would extend 10’ from the 
townhome towards the rear property line.  
 
Section 5.8 of the Zoning Ordinance provides that the setback requirements of the Residential 
Growth District apply to a residential use in the Residential-Light Industrial-Commercial District.  
For a townhouse, these setbacks are 25 feet (front), 12 feet (exterior side), and 20 feet (rear). 
 
Section 9.5 of the Zoning Ordinance allows a 4-foot encroachment into yards for certain types of 
projections, including uncovered porches, provided that such projections are not over 10 feet in 
width.  This section would not apply in this instance because this structure is 18’ in width. 
 

2. Applicant’s Justification of Request 
 

In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 
The application states, “This addition will not impact neighbors’ access to common property nor 
harm individuals.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 
The application states, “Lot size is too small to accommodate.” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “This deck would enhance the property and allow the use of outdoor 
space off the second floor of the house.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 
The application states, “Any access required will be granted by the home owner.”  
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3. Staff Evaluation of Request  

 

The original Windmill Crossing community was approved by subdivision plat in April 2005.  This 
subdivision consisted of 15 commercial lots and 133 townhomes and is located in the Residential-
Light Industrial-Commercial District (R-LI-C). 

 
The Board of Zoning Appeals reviewed similar variance requests in the Windmill Crossing 
Subdivision on May 20, 2010 (Weaver, ZV10-04), July 15, 2010 (Brown, ZV10-08), September 16, 
2010 (Einreinhof, ZV10-16), April 21, 2011 (Muniz, #ZV11-08), August 18, 2011 (Reed, #ZV11-
24), January 19, 2012 (Stine, ZV12-03, Kimmel, ZV12-04, Franz, ZV12-05), March 15, 2012 
(McFadden ZV12-09), and April 19, 2012 (Silva, #ZV12-11). 
 
The applicant’s rear property line adjoins the subdivision’s dedicated open space area which, in turn, 
is adjacent to a 25’ utility easement.  Therefore granting this variance would not appear to adversely 
affect adjacent property owners to the rear. 
 

 
*Yellow star indicates applicant’s townhome. 
*Red star indicates previously approved deck variance (Weaver, ZV10-04). 
 

4. Possible Conditions of Approval 

No conditions of approval are identified for this variance request. 
 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Table 5.4 - 1  Residential Growth District - Height and Yard Requirements5, 19, 23 

 
Minimum Lot Area (MLA)

Area per Dwelling Unit (ADU) Front Side
Street 
Side

Rear

3 Townhouse Dwelling 25 12 15 20 40

Public/Central water and sewer 1,400 sq. ft. MLA “ “ “ “ “

3,500 sq. ft. ADU “ “ “ “ “

Development Type 

Required Yards (ft) Maximum 
Building

Height (ft)*
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Item #7 Variance request by property owner, Kevin Cox, from Section 5.4(B) of the Zoning and 
Land Development Ordinance for a reduction of the rear setback distance from 20’ to 
8’ to allow for the construction of a 12’ x 19’ deck with steps. 

 
APPLICANT: Kevin Cox 
OWNER: Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: 
Windmill Crossing Subdivision,  
22 Monte Carlo Way, Charles Town, West Virginia 

LEGAL DESCRIPTION: 

District: Charles Town (02); Map: 9C; Parcel: 63 
 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation:  
Residential-Light Industrial-Commercial (R-LI-C) 

 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R-LI-C South: R-LI-C 
East: R-LI-C West: R-LI-C 

LOT AREA: 3,500 sq. ft. 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
   Community Impact Statement  PC Approval:  02/11/03 
   Preliminary Plat Staff Approval:  11/22/04 
   Final Plat (PC File #03-01) PC Approval:  01/11/05 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

The applicant seeks a rear yard setback variance of 12’ in order to construct a 12’ x 19’ deck and 4’ 
steps. 
 
Per the material submitted with the variance request, the townhome is approximately 28 feet from 
the rear property line.  The proposed deck would be 19’ wide and would extend 12’ from the 
townhome towards the rear property line with steps 4’ in width.  
 
Section 5.8 of the Zoning Ordinance provides that the setback requirements of the Residential 
Growth District apply to a residential use in the Residential-Light Industrial-Commercial District.  
For a townhouse, these setbacks are 25 feet (front), 12 feet (exterior side), and 20 feet (rear). 
 
Section 9.5 of the Zoning Ordinance allows a 4-foot encroachment into yards for certain types of 
projections, including uncovered porches, provided that such projections are not over 10 feet in 
width.  This section would not apply in this instance because this structure is 19’ in width and 
encroaches an additional 8’. 
 

2. Applicant’s Justification of Request 
 

In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 

The application states, “It will not adversely affect my area because many of my neighbors have 
decks.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 

The application states, “Yes this does arise [from] special conditions because the builder didn’t 
allow for enough space for proper decks.” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 

The application states, “Yes, it would allow me to use the space in the rear of the house as more 
living space.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 

The application states, “It will allow me to enjoy my property as my neighbors do with theirs.”  
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3. Staff Evaluation of Request  
 

The original Windmill Crossing subdivision was approved in April 2005, consisting of 15 commercial 
lots and 133 townhomes located in the Residential-Light Industrial-Commercial District (R-LI-C). 

 

The Board of Zoning Appeals reviewed similar variance requests in the Windmill Crossing 
Subdivision on May 20, 2010 (Weaver, ZV10-04), July 15, 2010 (Brown, ZV10-08), September 16, 
2010 (Einreinhof, ZV10-16), April 21, 2011 (Muniz, #ZV11-08), August 18, 2011 (Reed, #ZV11-
24), January 19, 2012 (Stine, ZV12-03, Kimmel, ZV12-04, Franz, ZV12-05), March 15, 2012 
(McFadden ZV12-09), and April 19, 2012 (Silva, #ZV12-11). 
 

The applicant’s rear property line adjoins the subdivision’s dedicated utility and public easement.  A 
15’ public and utility easement is located along the left side of the property line.  In addition, 
Somerset Boulevard is located immediately adjacent to the rear easement.  Therefore granting this 
variance would not appear to adversely affect adjacent property owners. 
 

It should be noted that the request for a setback variance of a 12’ dimension (i.e. to reduce the 
setback from 20’ to 8’) may exceed the actual variance dimension needed.  The sketch submitted by 
the applicant shows a 12’ setback resulting from the proposed construction of the deck and stairs. 
 

 
 

4. Possible Conditions of Approval 

No conditions of approval are identified for this variance request. 
 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Table 5.4 - 1  Residential Growth District - Height and Yard Requirements5, 19, 23 

 
Minimum Lot Area (MLA)

Area per Dwelling Unit (ADU) Front Side
Street 
Side

Rear

3 Townhouse Dwelling 25 12 15 20 40

Public/Central water and sewer 1,400 sq. ft. MLA “ “ “ “ “

3,500 sq. ft. ADU “ “ “ “ “

Development Type 

Required Yards (ft) Maximum 
Building

Height (ft)*
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MEMORANDUM 
 

TO:  Jefferson County Board of Zoning Appeals 
 

FROM: Steve Barney, Zoning Administrator 
  Jefferson County Planning and Zoning Department  
 

DATE:  May 10, 2012 
 

SUBJECT: Request to Re-Open Public Hearing, Morgan's Grove Market Conditional Use 
Permit (#CP12-01) 

 
1. Background 

 

Linda M. Gutsell, Attorney at Law, has submitted a request to re-open a public hearing for a 
Conditional Use Permit (CUP), on behalf of Morgan's Grove Market.  The public hearing for this 
CUP took place during a regularly scheduled Board of Zoning Appeals (BZA) meeting on April 
19, 2012.  The written request is included in the agenda packet for the May 17, 2012 BZA 
meeting. This request is being made pursuant to Section 5.8 of the BZA Rules of Procedure: 
 

Section 5.8 – Reopening Hearing 
At any time prior to the rendering and/or filing of a decision, the Board may, upon 
the request of a party or upon its own motion, reopen proceedings on an item for the 
receipt of further evidence or information. All parties of record shall be given proper 
notice of the reopening and granted an opportunity to review additional evidence and 
information and file any rebuttal or additional comments. 

 

This provision permits a party to request to be on the following BZA agenda to request that 
the case be re-opened at a subsequent meeting.  (The public hearing cannot occur during the 
same meeting at which the request to re-open the hearing is made, because of public hearing 
notification requirements as described below.) 

 
2. Consideration of a Request to Re-Open a Public Hearing 

 

The decision to reopen the public hearing is at the discretion of the BZA.  Because Section 
5.8 refers to “further evidence or information”, a request to re-open a hearing should not be 
merely the opportunity for a party to revisit previous testimony.  Staff recommends that the 
Board include the following criteria in its consideration of a request to reopen a hearing 
pursuant to Section 5.8: 

 

a) Has the party making the request demonstrated that there is further evidence or 
information to provide related to the request? 
 

b) Has the party making the request adequately explained why the evidence he or she seeks 
to present was not presented at the prior meeting? 
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3. Required Notification  
 

If the BZA votes to re-open the meeting, Section 5.8 of the Rules requires that “All parties of 
record shall be given proper notice”, meaning that in addition to the standard public hearing 
notification requirements of Section 3.4A(3)(b) of the Zoning Ordinance (sign posting and 
newspaper advertisement), any party who attended one of the two public meetings regarding 
the CUP will be notified, if the party provided a legible name and contact information on a 
meeting sign-in sheet. 

 
Please let me know if you need additional information. 
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MEMORANDUM 
 

TO:  Jefferson County Board of Zoning Appeals 
 

FROM: Steve Barney, Zoning Administrator 
  Jefferson County Planning and Zoning Department  
 

DATE:  May 11, 2012 
 

SUBJECT: Recommendation to Revise Language, Condition #20, Morgan's Grove Market 
CUP (#CP12-01) 

 
 

1. Background 
 

The Morgan's Grove Market Conditional Use Permit was approved at the regularly scheduled 
Board of Zoning Appeals (BZA) meeting held on April 19, 2012. 
 
Following this meeting, Mike Austin (representing the Shepherdstown Community Club) 
submitted a letter dated April 30, 2012 to the Planning and Zoning Department expressing 
various concerns.  The key concern outlined in the letter is the wording of a sentence in 
Condition #20 of the CUP approval, as stated in the draft, unofficial list of CUP conditions 
made available on the Jefferson County website following the meeting.  Mr. Austin further 
clarified his concerns in an email to staff on May 9, 2012.  Both the letter and email message 
are included in the BZA agenda packet for the May 17, 2012 meeting. 
 

2. Issue Raised Regarding Condition #20 
 

The sentence in question is shown in bold text below: 
 

20. The site plan for the Morgan's Grove Market development will include a ten (10) foot 
landscape buffer along the property line between the subject property and Morgan’s Grove Park. 
The buffer shall have defined access points to allow potential pedestrian access from the 
subject property to Morgan’s Grove Park. No solid fencing is required.  

 
Regarding this sentence in Condition #20, Mr. Austin’s email of May 9, 2012 states: 
 

We interpret the "defined access points" as openings or other interruptions in the 10 ft 
landscaped buffer along the property line between our two properties.  We are insisting 
that the buffer be continuous all along the length of our adjoining property lines.  
 

As we read Para[graph] D of section 4.11 of the Zoning Ordinance, we should be entitled 
to a fence or dense screening of trees, shrubs or other plant materials or both to the full 
length of the lot line to serve as a barrier to visibility, air borne particles, glare or noise.    
 

                                                 
1 It is assumed that “Section 4.11” was intended, as this is the section of the Zoning Ordinance that outlines buffer standards. 
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3. Staff Analysis of Issue 
 

Section 4.11D of the ordinance specifies that buffers conform to the Jefferson County 
Engineering Standard Details.  Detail M54 (for a 10’ – 20’ buffer, Option F) would be the 
applicable requirement.  It requires one row of evergreen shrubs planted at 5’ spacing and 
one row of trees planted at 10’ spacing, as shown in the diagram below: 

 
Implicit in Condition #20 is the assumption that plants can be spaced widely enough to allow 
for pedestrian access. However, once the buffer has been planted per Standard Detail M54 
and has grown to maturity, the shrubs would likely impeded passage.  Allowing for 
pedestrian access would appear to necessitate greater spacing between plants than permitted 
by the standard detail. 
 

Allowing greater plant spacing (i.e. a buffer design not in conformance with the standard 
detail) would entail modifying the requirements of Section 4.11D.  This modification would 
require a BZA variance, which would entail notification and posting requirements.   
 

As no such variance request has been submitted or approved, I find that the portion of 
Condition #20 that reads, “The buffer shall have defined access points to allow potential 
pedestrian access from the subject property to Morgan’s Grove Park” to be not valid. 
 

4. Staff Recommendation 
 

I am recommending that the BZA make a corrective change to the language of Condition #20 
for consistency with Zoning Ordinance requirements.  This change can be made during the 
Board’s review of the written CUP order (prepared by Legal staff), during the May 17 
meeting. The proposed change is to eliminate the second sentence of Condition #20, and to 
replace this sentence with the following: 
 

“The buffer shall meet the standards specified in Section 4.11D of the Zoning and Land 
Development Ordinance.” 

 

Please let me know if you need additional information. 
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