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MEMORANDUM 
 
 

TO:  Jefferson County Board of Zoning Appeals Members 
 

FROM: Jennilee Hartman, Zoning Clerk 
 

DATE:  February 10, 2012 
 

SUBJECT: February 16, 2012 Board of Zoning Appeals Meeting 
 
 

Please find enclosed a copy of the Agenda for the upcoming Board of Zoning Appeals meeting to be 

held on Thursday, February 16, 2012.  Also for your review, you will find corresponding information 

regarding said Meeting. When applicable, I will include copies submitted to this office that pertain to 

items of new business. If you have any questions, or will not be able to attend the upcoming meeting, 

please do not hesitate to contact me. 



AGENDA 
Jefferson County Board of Zoning Appeals 

Thursday, February 16, 2012, 3:00 p.m. 
 

1. Postponed from the January 19, 2012 meeting.  Election of Officers. 
 

2. Approval of the minutes from the January 19, 2012 meeting. 
 

3. Postponed from the January 19, 2012 meeting.  Variance request by property owner, Brandon 
French, from Section 9.7 of the Zoning and Land Development Ordinance for a reduction of 
the rear setback from 50’ to 20’ to allow for the placement of a 50’x16’storage building.  
Property location: 47 Harrow Place, Charles Town, West Virginia.  District: Charles Town 
(02); Map: 8-1; Parcel: 32.9; Size: 3 acres; Zoned: Rural; File: #ZV12-01. 
 

4. Variance request by property owner, James E. G. Grantham, from Section 9.7 of the Zoning 
and Land Development Ordinance for a reduction of the front setback distance from 20’ to 1’ 
to allow for the construction of a 10’ x 20’ living space and a 20’ x 24-30’garage.  Property 
location:  98 King Street, Middleway, West Virginia 25430.  District: Middleway (07); Map: 
22B; Parcel: 25; Size: 0.362 acres; Zoned: Village; File: #ZV12-07. 
 

5. Variance request by property owners, Mark and Jessica Howard, from Section 8.2 of the 
Zoning and Land Development Ordinance for a setback distance reduction from 75’ to 58’ to 
allow for the replacement of an existing 30’ x 36’ barn that will be constructed on the same 
footprint as the original structure.  Property location: Wide Horizon Subdivision, 541 
Hillcrest Drive, Kearneysville, West Virginia 25430.  District: Middleway (07); Map: 13; 
Parcel(s): 136 & 137; Size: 1.821 acres; Zoned: Rural; File: #ZV12-08. 
 

6. Appeal by property owner, Roderick Planes, LLC, of the Zoning Administrator’s decision 
regarding the interpretation of Condition #6, Aspen Greens Conditional Use Permit #Z02-06.  
Condition #6 states, “Provide a note on the plat indicating a 50’ easement along Flowing 
Springs Road (Route 17) and Old Country Club Road (Route 24) for the potential location of 
sidewalks and trails.”  Property location: Aspen Greens Subdivision, northeast intersection of 
Flowing Springs and Old Country Club Roads in Charles Town, West Virginia.  District: 
Charles Town (02); Map: 4; Parcel: 19; Size: 110 acres; Zoned: Rural; File: #AP12-01.  
 

7. Request by property owner, Roderick Planes, LLC, to amend Condition #6, Aspen Greens 
Conditional Use Permit #Z02-06 regarding a 50’ sidewalk/trail easement along Flowing 
Springs and Old Country Club Roads.  Condition #6 states, “Provide a note on the plat 
indicating a 50’ easement along Flowing Springs Road (Route 17) and Old Country Club 
Road (Route 24) for the potential location of sidewalks and trails.”  Property location: Aspen 
Greens Subdivision, northeast intersection of Flowing Springs and Old Country Club Roads 
in Charles Town, West Virginia.  District: Charles Town (02); Map: 4; Parcel: 19; Size: 110 
acres; Zoned: Rural; File: #Z02-06. 
 

8. Director’s Report. 
 



9. Legal Update. 
 

10. Vote on written decisions from prior Board of Zoning Appeals meetings. 
a. Public hearing and action on the Conditional Use Permit request by Always LTD, LLC 

d/b/a The Bakerton Market, Wanda Mason-Ballenger, for a community Laundromat to 
be located in an existing structure.  Heard on January 19, 2012. 
 

11. Correspondence. 
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Item #2 Variance request by property owner, Brandon French, from Section 9.7 of the Zoning and 
Land Development Ordinance for a reduction of the rear setback from 50’ to 20’ to allow 
for the placement of a 50’x16’storage building. 

 
APPLICANT: Brandon French 
OWNER: Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 47 Harrow Place, Charles Town, West Virginia 
LEGAL DESCRIPTION: District: Charles Town (02); Map: 8-1; Parcel: 32.9 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural (R) 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R South: R 
East: R West: R 

LOT AREA: 3 acres 
PRIOR CASES: None 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 
The applicant is seeking a 30 foot reduction of the rear setback distance of 50 feet to 20 feet for the 
construction of a new 50’ x 16’ structure. The application implies that the existing temporary 
buildings which were placed without proper permits will be removed upon construction of the new 
50’ x 16’ building. 
 
This case was previously scheduled for the January 19, 2012 Board of Zoning Appeals meeting.  At 
this meeting, the Board voted to postpone the case to the following meeting as a result of sign 
posting requirements not being met. 

 
2. Previous Case History 

 
The applicant has previously applied for a building permit for the placement of Sea Containers on 
the rear of this property. The building permit application for this use was denied because the land use 
was not permitted by the Zoning Ordinance in effect at that time. These uses currently exist on the 
property.  
 

3. Applicant’s Justification of Request 
 
In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 
The application states, “Still allows for adequate maintenance around the property.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 
The application states, “Previously vehicles have driven onto property due to ice/snow on 
adjoining Harrow Pl. hill so in future subdividing lot into 1½  acres and by allowing 20 foot 
setback it would allow a home to be built further away from hill to keep from damage due to loss 
of control of vehicles.” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “If this was granted it would allow a lot more square footage of lawn 
instead of creating dead spots that would not be suitable of use.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 
The application states, “It’s still going to be 20 feet from adjoining neighbors and I’ll be meeting 
all building codes while applying for permits.” 
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4. Staff Evaluation of Request  

 
The Zoning and Land Development Ordinance allows for shorter setbacks for accessory structures 
with an area of less than 150 square feet.  However, the proposed accessory structure would have an 
area of 800 square feet.  As such, the standard Rural District setback requirements of Section 9.7 
would apply. 
 
During a site visit to the property, staff noted that two storage containers were already in place on 
the property.  Per the Engineering Department, no permit application has been submitted for these 
containers in recent months.  There also appear to be several inoperable vehicles on the property.   
 
Staff notes that the property is 3 acres in size and appears to be relatively unencumbered by significant 
natural features or topography.  The western portion of the lot contains a residence and a shed. 
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5. Possible Conditions of Approval 
 

Should the Board choose to approve this request with conditions, possible conditions include: 

a) The variance applies only to the building described in the variance application. 

b) Any required building permits for this building must be approved prior to construction.  

c) Any other existing accessory structures located on the property must be brought into compliance 
with all existing codes, including building code and setbacks. 

d) The property must be in compliance with the Salvage Yard Ordinance prior to issuance of 
building permits. 

 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 9.7 Other Exceptions3 
 
For all lots that were approved with setbacks by the Planning Commission as part of the subdivision 
process prior to September 1, 1989, the setbacks and sizes shall be as established as a part of that 
process. 
 
Setbacks are as follows in subdivisions for which no setback was stipulated previously by the Jefferson 
County Planning Commission as a part of the subdivision process:23 
 
Rural Agricultural and Industrial Commercial 
      
Single family residences --      
      
Over 2 acres --  40' front, 15' side and 50' rear 
40,000 sq. ft. to 2 acres --  25' front, 12' side and 12' rear 
30,000 sq. ft. to 39,999 sq. ft. --  20' front, 10' side and 12' rear 
under 30,000 sq. ft. --  20' front,  8'side and 12' rear 
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Item #4 Variance request by property owner, James E. G. Grantham, from Section 9.7 of the 
Zoning and Land Development Ordinance for a reduction of the front setback distance 
from 20’ to 1’ to allow for the construction of a 10’ x 20’ living space and an attached 
garage with a length of 20’ and a width of 24’ – 30’. 

 
APPLICANT: James E. G. Grantham 
OWNER : Same 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 98 King Street, Middleway, West Virginia 25430 
LEGAL DESCRIPTION: District: Middleway (07); Map: 22B; Parcel: 25 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Village (V) 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: V South:  V 
East: V West:  V 

LOT AREA: 0.362 acres 
PRIOR CASES: None 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The applicant is seeking a reduction of the front setback distance from 20’ to 1’ to allow for the 
construction of a 10’ x 20’ addition to a residence and an attached garage with a length of 20’ and a 
width of 24’ – 30’. 
 

2. Previous Case History 
 
There is no previous case history for this property. 
 

3. Applicant’s Justification of Request 
 
In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 
The application states, “Sight line for turning cars on King St. will not be affected.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 
The application states, “The addition will be made on the north of the existing house to maintain 
the comfort and viewscape of the bedrooms and kitchen.” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “A porch and entertainment area is planned for the south side if the house 
and the addition cannot interfere.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 
The application states, “All other applicable building codes will be adhered to.  This will 
improve the historic look of the home.”  

 
*Please see the supplemental information that was submitted by the applicant regarding Community 
Consistency and House Orientation. 
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4. Staff Evaluation of Request 
 
Because the home is located on a corner lot, a front setback applies to the street side yard.  Per 
Section 5.10, the Village District allows for shorter setbacks than the other Jefferson County zoning 
districts. For existing structures, Section 5.10C states that the applicable setback is “As exists not 
less than 6’ on sides and rear.”  However for new structures, the standards of Section 9.7 apply.  For 
the subject property, with a lot area of approximately 15,800 square feet, the applicable setback 
would be 20’. 

 
Zoning Ordinance Section 9.4 also allows for the minimum setback for a proposed building to be 
based on the average of at least two existing buildings on the same side of the street within 200’ of 
the proposed building.  However, the ordinance states, “in no case shall the setback line be less than 
thirty-five (35) feet from the centerline of any abutting road or street.”  Because the portion of Grace 
Street abutting the subject property has a right-of-way dimension of only 30 feet – or a 15’ distance 
from the road centerline to the property – this section of the ordinance does not provide relief to the 
applicant. 

 
One of the key purposes for front yard setback requirements is to allow sufficient room for future 
roadway expansion.  However, in the case of the subject property, it should be noted that the existing 
home, in addition to nearby structures on other properties, is already located very close to the right-
of-way.  As these structures are located in a National Register Historic District, it appears unlikely 
that they would be demolished for the purpose of expanding a road.  As such, staff finds that the 
proposed variance would not have an impact on future right-of-way expansion. 
 
Front setback requirements are also applied for the purpose of maintaining neighborhood character.  
Based on the photographs presented by the applicant as well as a site visit to the property, it is 
evident that shorter front setbacks are a common feature of the neighborhood.  For this reason, staff 
finds that the proposed variance would not have a negative effect on the existing neighborhood 
character.  
 

 
 
 
 

View of subject property in background,  
House located across King St. in foreground. 
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5. Conditions of Approval 
 
No possible conditions of approval are identified. 
 

Side view of subject property (King Street). 

View of nearby properties (Grace Street). 

Side view of subject property (King Street). 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 5.10 Village District 
 
C. Setbacks 

1. Residential 
a. Section 9.7, Residential Growth standards 

 
Section 9.7 Other Exceptions 
 
For all lots that were approved with setbacks by the Planning Commission as part of the subdivision 
process prior to September 1, 1989, the setbacks and sizes shall be as established as a part of that 
process. 
 
Setbacks are as follows in subdivisions for which no setback was stipulated previously by the Jefferson 
County Planning Commission as a part of the subdivision process: 

 
Residential Growth District 
 
Single family residences – 
 
Over 40,000 square feet --   25' front, 12' side and 12' rear 
30,000 sq. ft. to 40,000 sq. ft.--  20' front, 10' side and 12' rear 
Under 30,000 square feet --   20' front, 8' side and 12' rear 
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Item #5 Variance request by property owners, Mark and Jessica Howard, from Section 8.2 of the 
Zoning and Land Development Ordinance for a setback distance reduction from 75’ to 
58’ to allow for the replacement of an existing 30’x36’ barn that will be constructed on 
the same footprint as the original structure. 

 
APPLICANT: Mark and Jessica Howard 
OWNER : Same 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: Wide Horizon Subdivision,  
541 Hillcrest Drive, Kearneysville, West Virginia 25430 

LEGAL DESCRIPTION: 

District: Middleway (07); Map: 13; Parcel(s): 136 & 137 
 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural (R) 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R South:  R 
East: R West:  R 

LOT AREA: 1.821 acres 
PRIOR CASES: None 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
Final Plat (PC File #72-19) Plat approved late 1973. 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The applicant is seeking a reduction of the rear setback requirement for barns from 75’ to 58’ to 
allow for the replacement of an existing 30’x36’ barn that will be constructed on the same footprint 
as the original structure. 
 

2. Previous Case History 
 
There is no previous case history for this property. 
 

3. Applicant’s Justification of Request 
 
In the application submitted for the variance request, the applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property 
owners or residents. 
The application states, “30’ x 40’ current structure built prior to purchase of property by the 
Howards, 60’ from closest property line.”     

b) Arises from special conditions or attributes which pertain to the property for which a variance is 
sought and which were not created by the person seeking the variance. 
The application states, “Current structure (30’ x 40’) in present location prior to lot purchase by 
Howards.”   

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 
The application states, “Current location of structure to be replaced – same footprint to be used” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and 
substantial justice done. 
The application states, “No adverse impact to lot or property.  Building footprint the same.” 

 
4. Staff Evaluation of Request  

 
Typically the setbacks for an accessory structure of this size in the Rural zoning district would be 40 
feet in the front, 15 feet on the side and 50 in the rear.  However Section 8.2 of the Zoning 
Ordinance requires that barns or feeding pens be set back 75 feet from “…a lot with a residential 
use”. 
 
Staff notes that it appears that granting the proposed variance would not increase the impact on 
adjacent properties because the request is to rebuild an existing structure, rather than to build a new 
structure. 
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5. Possible Conditions of Approval 
 

The Howards own two lots that encompass their home, accessory structures and the horse arena.  
Functionally the site operates as unit even though the uses are on two legally buildable lots.  The 
existing garage is on the lot line and the Section 9.4B of the Zoning Ordinance states “A structure 
may be located on a common side or rear lot line of contiguous property owned by the same entity.  
Provided, however, that the structure shall only be a single family dwelling or an accessory structure.  
Also provided, however, that the Land Use Ordinances of Jefferson County shall view the 
contiguous lots as one lot for all purposes.”  As such, the two lots are considered merged via the 
garage.  Staff proposes a possible condition that if the garage where to be torn down or otherwise 
destroyed, a lot line merge would have to be processed to legally combine the two existing buildable 
lots or a side yard variance could be applied for in the future.    

 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 8.2 Barns and Feeding Pens23 
 

Barns and feeding pens must be set back a minimum of 75’ from a residential district, a lot with a 
residential use, a church, a school, or an institution for human care. 
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Item #7: Request by property owner, Roderick Planes, LLC, to amend Condition #6, Aspen 
Greens Conditional Use Permit #Z02-06 regarding a 50’ sidewalk/trail easement along 
Flowing Springs and Old Country Club Roads.  Condition #6 states, “Provide a note on 
the plat indicating a 50’ easement along Flowing Springs Road (Route 17) and Old 
Country Club Road (Route 24) for the potential location of sidewalks and trails.”   

 
APPLICANT: Roderick Planes, LLC 
OWNER: Same 
DEVELOPER: Same 
SURVEYOR/ENGINEER: Gates Associated, Inc. 

PROPERTY LOCATION: This property is located northeast of the intersection of Old 
Country Club Road with Flowing Springs Road. 

LEGAL DESCRIPTION: 

District: Charles Town; Map: 4; Parcel(s): 19 
 

 
 

ZONING DISTRICT: 

Zoning Map Designation: Rural (R) 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R South: R 
East: RG  West: R 

LOT AREA: 110.71 acres  
PROPOSED DENSITY: 203 single-family lots 
PERMIT APPROVALS:  

Health Department Permit N/A 
Department of Highways N/A 
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APPROVALS: 
Conditional Use Permit 
PC File #Z02-06 

Submitted: 08/08/02 
Site Assessment Passed: 10/02/02 
1st Neighborhood Compatibility Scheduled: 10/30/02 
2nd Neighborhood Compatibility Scheduled: 05/10/06 
Public Hearing Scheduled: 06/15/06 
PH & BZA Action:  Approved CUP 
Official Issuance Signature: 12/20/07 
Original Expiration Date: 06/20/09 
Variances: 
06/18/09: BZA approved a CUP extension request from 

06/20/09 to 12/20/2010. 
11/18/10: BZA approved an extension of the CUP to 

07/01/12. 
Community Impact Statement 
PC File #07-15 

Submitted: 06/15/07 
Staff Review Meeting: 07/06/07 
County Planner Approval: 02/2008 
County Engineer Approval: 01/14/08 
PC Approval: 03/25/08 
Variances: 
05/26/09: PC approved variance to extend the file 

expiration date from 07/06/09 to 12/31/09. 
08/11/09: PC approved variance to extend the file 

expiration date from 12/31/09 to 12/20/10. 
11/09/10: PC approved variance to request extend CIS 

expiration date from 12/20/10 to 07/01/12. 
Preliminary Plat Submitted: 04/15/11 

Staff Review Meeting: 05/20/11 
Returned to applicant: 11/22/11  

Final Plat N/A 
 OTHER APPROVALS: N/A 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

The applicant seeks to amend condition of approval #6 for the Aspen Greens Conditional Use 
Permit. 

 
2. Previous Case History 

The Board of Zoning Appeals approved the Aspen Greens Conditional Use Permit (case #Z02-06) on 
June 15, 2006.  The conditions of approval required by the Board were the same conditions identified 
to resolve issues resulting from the Compatibility Assessment Meeting for this development. 
 
For reasons described below, staff determined that the sidewalk easement, as shown on the 
Preliminary Plat, did not meet the intent of Conditional Use Permit condition #6: 

 
Provide a note on the plat indicating a 50’ easement along Flowing Springs Road (Route 17) 
and Country Club Road (Route 24) for the potential location of sidewalks and trails. 

Accordingly, the applicant has submitted a request to modify condition of approval #6. 
 
It should be noted that the applicant has also submitted an Appeal of an Administrative Decision 
regarding staff’s interpretation of condition #6.   The applicant has indicated that if the Board 
amends the condition to be consistent with the amendment request, then the applicant will not pursue 
the appeal of the administrative decision.  The appeal request is scheduled to be heard at the same 
meeting at which the CUP amendment is scheduled to be heard. 

 
3. Background 

Similar to many state roads in 
Jefferson County, the land that 
portions of Old Country Club 
Road and Flowing Springs 
Road cross that abut the Aspen 
Greens subdivision are owned 
by adjacent property owners 
rather than by the state of 
West Virginia.   
 
As such, the Aspen Greens 
subdivision property extends 
to the centerlines of Old 
Country Club Road and 
Flowing Springs Road. (See 
Figure 1.) 

 
 

Fig. 1: Section of proposed 
Aspen Greens subdivision 
showing Flowing Spring Road 
and Old Country Club Road 
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The proposed 50’ easement sidewalk / trail easement indicated on the Preliminary Plat is shown as 
beginning at the centerlines of these two roads.  Therefore, the proposed sidewalk and trail easement 
includes paved area within an existing vehicular travelway.  Staff determined that this alignment did 
not meet the intent of the Conditional Use Permit condition, because the proposed easement area 
located within the existing roadway cannot feasibly be utilized for sidewalk or trail area. 

 

 
Additionally, the subdivision shows a 25’ dimension of roadway dedication area, beginning at the 
centerline of the road.  Jefferson County subdivision regulations require this dedication at the time of 
subdivision. The West Virginia Division of Highways (WVDOH) will have the right to utilize this 
dedication area (including approximately 15’ of unpaved land adjacent to the road) for expansion of 
Old Country Club Road and Flowing Springs Road.  Staff finds that the portion of the sidewalk 
easement located within the roadway dedication area is subject to use by the WVDOH for roadway 
construction, and therefore is not available for sidewalks or trails.  (See Figure 2.) 
 
The proposed easement area also includes a proposed berm.  The topography of the berm (a 2:1 
slope) would be too steep to allow for the construction of sidewalks without re-grading and the 
construction of a retaining wall.   

 

Fig. 2: Right-of-way detail 
Section of proposed Aspen 
Greens subdivision  
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4. Applicant’s Justification of Request 
 

In the application submitted, the applicant “requests that CUP item #6 be re-worded to reflect the 
Zoning Administrator’s preferred changes: 
 

‘to request to reduce the dimension of the easement (e.g. to 40’) and to clarify that the area 
within the easement need not be exclusive of improvements installed by the developer, such as 
berms and stormwater management features.’” 

 
(Contrary to the statement in the application, it should be clarified that this approach is not the 
Zoning Administrator’s preferred revision to the condition.)   

 
5. Staff Evaluation of Request 
 

Staff finds that a Conditional Use Permit condition to require an easement for a sidewalk or trail is 
appropriate.  Considering the significant amount of residential development that the Aspen Greens 
Subdivision will entail, it is reasonable to expect pedestrians and bicyclists to use Old Country Club 
Road and Flowing Springs Road.  Other nearby subdivisions (such as Daniels Forest and Stonecrest) 
are also proposed, and allowing for a sidewalk / trail connection to these developments is important.   
 
However, staff finds that a dimension of 50’ is unnecessarily broad for a sidewalk and trail 
easement, and that a smaller dimension would suffice.   
 
In recent sidewalk waiver cases, the Planning Commission has approved sidewalk and trail 
easements of 10’-15’ associated with the Country Roads Market redevelopment, as well as the Stasis 
site plan.   For example, Figure 3, showing the sidewalk/trail easement for the Stasis site plan, is 
included below. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fig. 3: Example of a sidewalk 
easement exclusive of 
roadway and road 
improvement easement. 
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Staff would recommend that the sidewalk/trail easement be reduced to 15’  However, in order for the 
sidewalk/trail easement to be useable, it should be located outside of existing roadways and any road 
improvement easements, and should not include a required landscaping area.  Moreover, if the 
Preliminary Plat includes grading within the easement area, the topography should be sufficiently 
flat to allow for construction of either a sidewalk or a trail.  The easement should not include berms 
or other features that would require subsequent re-grading in order for the easement to be usable. 
 
If the applicant finds the recommendation above to be unfeasible, an easement meeting lesser 
standards could be approved, with a compensating requirement such as:  “The development will 
include two points of pedestrian and vehicular access that would allow future connections between 
Aspen Greens subdivision and the property located to the north of the subdivision.”  (This property 
is proposed for the Stonecrest subdivision.  Currently, no connections between the two subdivisions 
are shown in the proposed Aspen Greens Preliminary Plat.)  Similar provisions could be made to 
require connections to the Breckenridge development northeast of Aspen Green. 
 
These recommendations are reflected in the possible conditions of approval identified below. 

 
6. Possible Conditions of Approval 
 

Should the board choose to approve this request with conditions, possible conditions of approval 
include the following: 

 
a. The easement may be reduced to a width of 15’; and 
b. The easement shall be located outside of existing roadways and any road improvement 

easements, and shall not include a required landscaping area; and 
c. If the Preliminary Plat includes grading within the easement area, the topography shall be 

sufficiently flat to allow for construction of either a sidewalk or a trail.  The easement shall 
not include berms or other features that would require subsequent re-grading in order for the 
easement to be usable. 
 
Alternative to conditions a, b, and c: 
 

d. The development will include two points of pedestrian and vehicular access that would allow 
future connections between Aspen Greens subdivision and the property located to the north 
of the subdivision. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 

 
Section 7.6 Compatibility Assessment Meeting 
 

(a) The Compatibility Assessment Meeting allows the adjacent and confronting property owners and 
all other interested parties the opportunity to hear the developer’s presentation and proposal. In 
his presentation, he will address the compatibility of his project to the existing areas adjacent to 
the site. Following the developers presentation, those who are in attendance may ask questions. 
Any discussion shall be limited to the proposal’s compatibility as presented rather than whether 
the site should be developed by any other use. At the end of the discussion, the staff shall 
summarize the positions presented by those in attendance to determine if his account of the 
issues is accurate. If the majority of those in attendance are in agreement that the staff record is 
accurate, the meeting will end and the staff will prepare a report for the next Board of Zoning 
Appeals meeting. If there is need for clarification of a particular issue or issues the staff will 
allow additional time for clarification before ending the meeting. 

 
(f) If all issues raised at the Compatibility Assessment Meeting with the staff were resolved at that 

meeting, there will be no public hearing required. At the Board of Zoning Appeals meeting 
thereafter, the Board of Zoning Appeals shall issue, issue with conditions or deny the conditional 
use permit. The standards governing the issuance of the Conditional Use Permits shall be: 
successful LESA Point application, Board of Zoning Appeal’s resolution of unresolved issues; 
and, evidence offered by testimony and findings by the Board of Zoning Appeals that the 
proposed development is compatible with the neighborhood where it is proposed. 

 
The Compatibility Assessment Meeting will be held on February 15, 2012 and any agreed upon resolved 
issues and/or unresolved issues will be reported by staff to the BZA at the February 16, 2012 meeting.  
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