
 
Jefferson County 

Board of  

Zoning Appeals 

 
 
 

Thursday, 
August 18, 2011 



 



AGENDA 
Jefferson County Board of Zoning Appeals 

Thursday, August 18, 2011, 3:00 p.m. 
 

1. Approval of the Minutes from the May 19, 2011 and July 21, 2011 meetings. 
 

2. Variance request by property owners, Faheem and Liliana Ramadan, from Section 5.4(b) for a 
reduction of the rear setback distance from 20’ to 13’ to allow for the construction of a 
freestanding deck. Property location: Deerfield Village Subdivision, 53 Mossy Oak Court, 
Shepherdstown, West Virginia. (District: Shepherdstown- 09; Map 14B; Parcel 27; Size: 0.267 
acres; Zoned: Rural; File: #ZV11-19). 
 

3. Variance request by property owner, John D. Lowe, III ET AL from Section 9.5(b) to retain a 
10’ high deer fence within a required yard.  Property location: West side of Alt. Rte. 45 
Connector Road, Shepherdstown, West Virginia. (District: Shepherdstown-09; Map 8; Parcel 6; 
Size: 10.5 acres; Zoned: RG; File: #ZV11-21). 
 

4. Variance request by Fellowship Bible Church (represented by Richard Beddow Property 
Manager) from Section 4.10 to allow installation of one additional modular classroom without 
the requirement of a Site Plan. Property location: 160 Daniel Road; Charles Town, West 
Virginia. (District: Charles Town - 02; Map: 3; Parcel: 4.5;  
Size: 50 acres; Zoned: Rural; File: #ZV11-22). 
 

5. Variance request by property owner, Glenn S. Cogle, from Section 8.2 to allow a seventy year 
old barn, rebuilt without permit, to remain sited on the original foundation.  Property location: 
157 Cogles Fields Lane; Harpers Ferry, WV. (District: Charles Town – 02;   Map 20-1; Parcels 
48 & 48.5; Sizes: .65 & 19.67 acres; Zoned: Rural; File: #ZV11-23). 

 
6. Variance request by property owner, Tessa Yvonne Reed, from Section 5.4(b) for a reduction of 

the rear setback distance from 20’ to 16’ to allow for the addition of steps to an existing deck.  
Property location: Windmill Crossing Subdivision, 73 Don Quixote Drive, Charles Town, West 
Virginia. (District: Charles Town – 02; Map: 9C; Parcel: 134; Size: .345 ac; Zoned: Residential-
Light Industrial-Commercial; File: #ZV11-24). 

 
7. Variance request by property owners, George R. and Dixie A. Wolfe, from Section 9.7 for a 

reduction of the side setback distance from 20’ to 4’ to allow for the construction of an open 
carport. Property location: 1424 Summit Point Road; Summit Point, WV. (District: Middleway – 
07; Map: 28; Parcel: 10.1; Size: 2.5 acres; Zoned: Rural; File #ZV11-26). 
 

8. Legal Update. 
 

9. Vote on written decisions from prior Board of Zoning Appeals meetings. 
 

10. Correspondence. 
a. Leslie Williams email received July 25, 2011 regarding previous Lowe Products variance 

ZV11-10. 
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Item #2 Variance request by property owners, Faheem and Liliana Ramadan, from Section 
5.4(b) for a reduction of the rear setback distance requirement from 20’ to 13’ to allow 
for the construction of a freestanding deck. 

 
APPLICANT: Faheem and Liliana Ramadan 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 53 Mossy Oak Court, Shepherdstown, West Virginia 
LEGAL DESCRIPTION: District: Shepherdstown; Map: 14B; Parcel: 27 

 

  
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural  
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: Rural South: Rural 
East: Rural West: Rural 

LOT AREA: .267 acres 

PRIOR CASES: Z02-07: PC approved CUP 03/11/03 
03-15: PC approved the Deerfield Village final plat 04/13/04 

VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The Applicant seeks a rear yard setback variance of 7’ in order to construct a deck within 13’ of the 
property line. 
 
Per the material submitted with the variance request, the proposed deck is 18’ wide and extends 9’ 
towards the rear property line, and would be located approximately 7’ within the rear setback at its 
furthest edge. 

 
Section 5.7(b) of the Zoning Ordinance states that residential uses that process through the 
Development Review System use the setback requirements established in Article 5.4(b).  For a 
single family dwelling, these setbacks are 25 feet (front), 12 feet (exterior side), and 20 feet (rear). 
 
Section 9.5(a) of the Zoning Ordinance allows a 4-foot encroachment into yards for certain types of 
projections, including uncovered porches, provided that such projections are not over 10 feet in 
length.  The variance request is to allow a 7-foot encroachment for a projection of 18 feet in length. 
 

2. Applicant’s Justification of Request 
 

The application states that the addition to the deck will not impact the neighbors because of the open 
space located in the rear of the property.  The Applicant also states that granting the variance would 
permit a reasonable use of the land.   
 

3. Staff Evaluation of Request  
 

The Deerfield Village Conditional Use Permit was approved on March 11, 2003. The Deerfield 
Village final plat was approved by subdivision plat on April 13, 2004.  The project consists of 48 
residential lots and is found in the Rural District (R).  A review of the subdivision final plat indicates 
a 15’ utility easement and open space area in the rear of the property.  The combined easement and 
open space area provides for approximately 75’ between the Applicant’s rear property line and the 
property line of the nearest neighbor. 
 
As indicated on the Applicant’s sketch, the rear edge of the house is located within 2’ of the rear 
setback line.  

 
The Board of Zoning Appeals reviewed similar variance requests in the Deerfield Village 
Subdivision on July 19, 2007 (Simpson, ZV07-21), August 16, 2007 (Crouse ZV07-22) May 19, 
2011 (McSwain ZV11-13). 
 

4. Possible Conditions of Approval 
 

No conditions of approval are identified for this variance request. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 5.8(C)  Other Regulations 
 

1. All sections of this ordinance applying to the residential growth district with the 
exception of Section 5.4(a) will apply to residential uses in this District. 

 
 
Section 5.4(B), Table 5.4 - 1  Residential Growth District - Height and Yard Requirements 
 

 Development Type  
Minimum Lot Area (MLA) 

Area per Dwelling Unit (ADU) 

Required Yards (ft) Maximum 
Building 
Height 
(ft)* 

Front Side Street 
Side Rear 

1. Single Family Dwelling 6,000 sq. ft. MLA** 25 12 15 20 40 

 
Public/Central water and 
sewer  10,000 sq. ft. ADU ” “ “ “ “ 

 
Public/Central water or 
sewer 20,000 sq. ft. MLA “ “ “ “ “ 

 
No Public/Central water 
or sewer 40,000. Sq. ft. MLA ” “ “ “ “ 
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Item #3 Variance request by property owner, John D. Lowe, III ET AL from Section 9.5(b) to 
retain a 10’ high deer fence within a required yard.  

 
APPLICANT: Lowe Products, Inc. 
OWNER : John D. Lowe, III et al 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 

PROPERTY LOCATION: West side of Alt. Rte. 45 Connector Road, Shepherdstown, West 
Virginia 

LEGAL DESCRIPTION: District: Shepherdstown; Map: 8; Parcel: 6 
 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Residential-Growth (R-G) 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: RLIC South: R-G 
East: R-G West: R-G 

LOT AREA: 10.5 acres 
PRIOR CASES: S00-19, 05-07 

VARIANCE(S): Planning Commission Variances approved 7/27/93, 11/25/97, 
10/12/04.  

APPROVED ACTIVITY: Potomac Farms Nursery 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

Property owner, John D. Lowe, III seeks a variance from Section 9.5(b) to locate a fence taller than 
6’ within a required yard. 
 
A 10’ tall fence is located along the boundaries of the subject property.  The applicant has submitted 
a diagram showing the approximately placement of the fence, which is shown to be located 20’ to 
50’ from adjacent property lines 
 
This variance request was initiated as a result of the County’s code compliance process.  Per the 
narrative submitted with the application, the fence was funded by a USDA Agricultural Management 
grant, and neither the USDA/NRCS nor the property owner believed that a local permit would be 
required to construct the fence. 

 
2. Applicant’s Justification of Request 

 

In the application submitted for the variance requests, the Applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property owners or 
residents. 

The application states that the fence does not adversely affect anyone on the northern, eastern, or southern 
boundaries, because of the distance from neighboring residential properties and because of an existing 
treeline on the western edge of the property.  

The application also notes, “With respect to the health, safety and welfare, this deer fence should help 
lessen the impact of the large deer population in this area.  Furthermore, the fence is virtually see through, 
so if doesn’t affect visibility, air flow or view shed.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is sought 
and which were not created by the person seeking the variance. 

The application states, “This situation is unique, in that the deer fence was erected for the purpose of 
protecting an agricultural product from the large deer population in the area.” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 

The application states that removal of the fence would result in a financial hardship, because the cost of 
the fence would need to be refunded to the USDA.  Additionally, per the applicant, the nursery stock 
would suffer from deer damage. 



Staff Report 
Jefferson County Board of Zoning Appeals Meeting 

 August 18, 2011 
 

John D. Lowe, III et al (#ZV11-21) 
 

   Page 3 of 4  

 

 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and substantial 
justice done. 

The application states, “A major intent of the Zoning Ordinance is to promote all forms of 
agricultural uses.  Both the Zoning Ordinance and the USDA recognize that a nursery is a viable 
agricultural use.  As such, substantial justice would be to allow the fence as an agricultural 
activity.  Also, height limitations for fences are usually required in order to prevent solid 
barricades around properties that would affect view sheds and similar types of impediments.  In 
this case, the fence is virtually transparent except for the posts.” 

 
3. Supplemental Information Submitted by Applicant 

 
In addition to the application and narrative, the applicant has submitted the following materials: 
 

• USDA/ NRCS Conservation Program Application 
• USDA/NRCS Conservation Program Contract 
• Fence diagram and specifications 
• Photos of fence 

 
4. Staff Evaluation of Request  
 

As shown on the section of the plat map included below, the setbacks applicable to this property are 
50’ (south and west), 25’ on the north (measured from the edge of a 40’ right-of-way) 25’ on the east 
(measured from a 60’ ingress/egress easement), and 50’ on the southeast edge of the property. 
 
The intent of Section 9.2  
 
It should be noted that, the applicant has claimed that the variance is unnecessary in light of Section 
9.2, Building Height Limitations, which states that “Building height limitations shall not apply for 
public utilities, agricultural uses, communication poles and towers . . .” 
 
Staff would note that the principal use of the property has not clearly been demonstrated to be 
agricultural.  A commercial nursery with retail sales is not listed as an agricultural use in Section 2.2 
under the definition of agricultural use.   While this definition does include “The production of field 
crops including but not limited to tobacco, fruits, vegetables, nursery stock, ornamental shrubs . . .” 
the applicant has not demonstrated that production (rather than retail sales) is the principal use of the 
site.  Staff concurs that, at minimum, the production of nursery stock on the site is accessory to a the 
principal retail use. 
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. 
 
 

5. Possible Conditions of Approval 
 

Should the Board choose to approve this variance request, possible conditions of approval include: 
 

a) The fence shall be limited to 10’ in height, and must be located at least 10’ from all 
property lines. 

b) The applicant shall secure any necessary permits from the Department of Engineering. 
 
 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 9.5 Projections Into Yards8 
 

A. Projections such as bay windows, chimneys, entrances, uncovered porches, balconies, and eaves 
may extend into any required yard not more than four (4) feet; provided that such projections are 
not over ten (10) feet in width.  All roof overhangs may extend into any required yard not more 
than two (2) feet; provided that the primary structure is located entirely within the appropriate 
setback.23 

B. Fences and walls over six (6) feet in height shall meet building lines and yard requirements.  A 
building permit is required before construction.  Fences and walls six (6) feet and under in height 
shall be exempt from building lines and yard requirements unless obstructions to vision at an 
intersection as referenced in Section 4.9.23 

 
 
 



























To:             Jefferson County Board of Zoning Appeals 
From:         Judith Moore, Linda O'Brien, Christine Palank, Maureen Small, Leslie  
                   Williams 
Date:          August 10, 2011 
Subject:     Request for a Variance by Potomac Farms Nursery 
 
In reviewing the application for a variance from county requirements by Potomac Farms 
Nursery regarding an unpermitted deer fence of 10 feet in height for the protection of 
nursery stock, we have some concerns which we think need to be  addressed at the 
hearing.  
 
Pertinent background:     
 
     The nursery is located in a residential growth neighborhood of Shepherdstown which 
abuts Lowe Products Mulch Plant, an industrial/commercial enterprise owned by the 
same family, John D. Lowe et. al. 
 
    We are well aware of the destructive nature of the local deer population. As neighbors 
we suffer from damage from the deer population as well. At issue is the failure of the 
nursery to  apply to Planning and Zoning for a permit to erect the fence. We can cite 
several examples in the neighborhood where small  property owners have been required 
to follow all county  rules and submitted all documentation in order to secure the proper 
permitting. 
 
    The argument that because the fence was approved by the USDA should have 
precluded applying to the county is specious to say the least. The fencing was paid for by 
a grant from the USDA i.e. US taxpayers, in support of  a thriving retail business, a 
business that does not grow or produce agricultural products which appears to be the 
intent of the federal grant  program.  
 
    The Lowes are once again pleading ignorance of the law  as they did in the Lowe 
Products variance request of May 19, 2011, which was a request to be exempt from 
county requirements  from storing mulch and equipment closer than 200  feet from the 
property lines. On record in the planning and zoning files are numerous site plans  filed 
on behalf of the two businesses by local engineering firms over the past 30 years. These 
plats clearly state what is and is not permitted in terms of setback requirements. 
 
Our concern is that the current request is based on a sketch supplied by the owners. We 
believe that a survey should be provided to document the property lines and/or that the 
boundaries be marked by an engineering firm. We request that consideration of the 
variance request be postponed until such documentation is provided.  In a similar vein, it 
appears that there has been some movement of mulch product from the perimeters of the 
Lowe Products property to the 50 foot setback  required in the variance approval of May 
19, 2011. However, again there was no survey submitted nor are the property lines 
clearly marked . 
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Item #4 Representing Fellowship Bible Church, variance request by Richard Beddow, Property 
Manager, from the Section 4.10 to allow installation of one additional modular classroom 
without the requirement of a Site Plan.  

 
APPLICANT: Fellowship Bible Church 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 160 Daniel Road, Shenandoah Junction, West Virginia 
LEGAL DESCRIPTION: District: Charles Town; Map: 3; Parcel: 4.5 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural  
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: Rural South: Rural 
East: Rural West: Rural 

LOT AREA: 50 acres 

PRIOR CASES: #S01-08 – PC approval: 9/25/01  
#S04-20 – PC approval:  09/27/05 

VARIANCE(S): #ZV10-18 – BZA approved waived of site plan for 2 modular 
APPROVED ACTIVITY: Church 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The applicant seeks to install a modular building for use as temporary classroom space until Phase 2 
of an approved site plan for a church development is completed.  
 
On September 16, 2010, the Board approved a variance from Section 4.10 to waive site plan 
requirements for the installation of two temporary buildings with a combined area of 2,310 square 
feet.   
 
The combined square footage of the three proposed modular buildings is 2,594 square feet, or 284 
square feet greater than the modular building area previously approved by the Board. 
 

2. Applicant’s Justification of Request 
 

Following approval of the previous variance request, one of the proposed buildings has been 
installed, but the second building proposed for installation is no longer available, according to the 
applicant.   
 
The application states, “Smaller modular classrooms are available but due to our space demands we 
need two of the smaller classrooms to replace the one larger classroom.” 
 
In the application submitted for the variance requests, the applicant has provided the following 
responses to the four criteria for a variance: 
 

a) Will not adversely affect the public health, safety or welfare, or the rights of adjacent property owners or 
residents. 

The application states, “Storm water management is in place for phase II expansion and screen trees were 
planted during original construction to shield adjacent property.” 

b) Arises from special conditions or attributes which pertain to the property for which a variance is sought 
and which were not created by the person seeking the variance. 

The application states, “Our classroom space in the Phase I building was limited by design with the intent 
of adding additional classrooms with Phase II.  This Phase I design allowed us to construct and move in 
our multipurpose building within our limited budget.  Therefore, giving us time to grow our finances until 
Phase II construction can begin.  We have begun the planning stages of Phase II and project construction 
in two years.” 

c) Would eliminate an unnecessary hardship and permit a reasonable use of the land. 

The application states, “We have one modular classroom in use at this time and have need for two 
additional small modular classrooms.  The use of these classrooms will greatly enhance our ministry.  We 
will be able to offer more classes for adults and have a dedicated space for our teen ministry.” 

d) Will allow the intent of the Zoning and Land Development Ordinance to be observed and substantial 
justice done. 
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The application states, “The original ordinance was not intended to prevent a church from installing 
a temporary modular classroom.”  
 
Per the applicant’s previous variance application, the request for a variance from the site plan 
requirement is necessary due to limited existing classroom space in the Phase I building.  Additional 
classroom space is planned for Phase II of the church development. 
 

3. Case History 
 
On September 25, 2001, the Planning Commission approved a limited site plan for the Fellowship 
Bible Church property, including a 24’ x 100’ pavilion with restrooms and a kitchen, in addition to 
50 parking spaces.  Subsequently, on September 27, 2005, the Planning Commission approved a site 
plan for a 13,900 square foot church complex.  
 
The Stormwater Report that accompanied the 2005 site plan included the following information: 

“The project involves the construction of the Fellowship Bible Church consisting of the church 
building and parking lots. . .  The project site has additional land that can be developed in the 
future but no additional development is planned at this time.  . . . .The project site is a 50.64 
acres site located by the intersection of Route 17 and Route 18. . . The proposed pond is 
designed to accommodate the ultimate condition of the site development including future 
phases 2 and 3 that result in an ultimate impervious area of 13.63 ac or 63% imp.” 
 

The approved 2005 site plan notes that there are 70 required parking spaces for a 350 seat sanctuary.  
The church has provided 155 parking spaces with appropriate landscaping on the 2005 site plan.  
The proposed use of the modular units does not increase the size of the sanctuary and therefore does 
not impact the required parking.  
 

4. Staff Evaluation of Request  
 

Section 4.10 of the Zoning Ordinance requires site plan submittal for “all new commercial, 
townhouse and multi-family residential, industrial, and institutional land uses.” The requirement for 
a site plan does not differentiate between permanent and temporary uses. The primary purpose of a 
site plan in Jefferson County is to ensure that adequate stormwater management is planned and that 
adequate parking and landscaping is proposed.  
 
Because the 2005 Stormwater Report indicates that the design of the pond included the total build 
out of the site, the stormwater management plan should be adequate for these temporary structures. 
Additionally, the 2005 site plan accounts for the parking requirements for full build out.  As such, 
stormwater, parking, and landscaping are have been adequately addressed for this temporary use on 
the 2005 site plan.   
 

5. Possible Conditions of Approval 
 

Should the Board choose to approve this variance request, the Board may want to consider the 
condition applied to its prior approval of case number #ZV10-18, as reflected in the minutes of the 
September 16, 2010 BZA meeting: 
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“Ms. Hine motioned to approve the above referenced variance request for a period of 24 months 
from the date of issuance of the first building permit with the understanding that the applicant 
may request additional time as needed.  Mr. Kelly seconded the motion, which carried 
unanimously.” 

 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 4.10 Site Plan Requirements 
 

A. A site plan shall be submitted for all commercial, townhouse and multi-family residential, 
industrial, and institutional development in any district and for all major additions or expansions 
of existing uses as defined in Article 2, in accordance with the requirements of the Subdivision 
and Land Development Regulations and this Ordinance.23 
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Item #5 Variance request by property owner, Glenn S. Cogle from Section 8.2 to allow a 
seventy year old barn, rebuilt without a permit to remain sited on the original 
foundation. 

 
APPLICANT: Glenn S. Cogle 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 157 Cogles Fields Lane, Harpers Ferry, West Virginia, 25425 
LEGAL DESCRIPTION: District: Charles Town; Map: 20-1; Parcel: 48 & 48.5 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural  
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: Rural South: Rural 
East: Rural West: Rural 

LOT AREA: 19.67 acres and .65 acres 
PRIOR CASES: Office processed a Parent to Child Deed by way of Will in 1978. 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

Glenn S. Cogle has requested a variance from Section 8.2 to allow a seventy year old barn, rebuilt 
without a permit, to remain sited on the original foundation.   
 
In reviewing the site, it was noted that the rebuilt barn does not meet the 75’ front or side yard 
setbacks required for barn per Section 8.2 of the Zoning and Land Development Ordinance.  Staff 
directed the owner to apply for a variance. 
 

2. Applicant’s Justification of Request 
 

The applicant has noted the following: 
• The barn was built in the 1940’s and has been in the same location.  
• The structure was damaged by heavy snow fall. 
• All surrounding properties are owned by family members. 

 
3. Staff Evaluation of Request  

 

A. Applicability of Zoning and Land Development Ordinance 
 

The barn was constructed prior to the adoption of the Zoning and Land Development Ordinance; as 
such, it was a legal, nonconforming use prior to being damaged by weather events and subsequently 
reconstructed.  
 
Section 4.3 of the ordinance allows a nonconforming use to “be upgraded or repaired, or alterations 
made to the use’s facilities.”  The ordinance also states that, “Repair includes the following: replacement 
of same size (+/-35%) porches, awnings, decks roofs, overhangs, patios, or any other similar construction as 
approved by the Zoning Administrator.” 
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In staff’s determination, the complete removal and replacement of the barn structure (with the 
exception of the foundation) exceeds the scope of “repair” as defined in Section 4.3.  For this reason, 
staff does not consider the reconstructed barn to be an existing, nonconforming use, and has 
determined that the applicable setbacks of the Ordinance apply. 
 
B. Site Conditions 

 

The applicant has noted that a portion of the barn is located in a 20’ access easement.  However, the 
applicant has provided to staff a copy of a deed that includes the following language: 
 

The conveyance of a 20 foot nonexclusive right of way, however, is made subject to a barn 
situate in the southwestern corner of Tract No. 5 as more particularly shown on a plat by Dwight 
E. Wilkins, L.L.S.” 

 
A copy of the plat referenced in this language is included in this staff report.   
 

4. Possible Conditions of Approval 
 

Should the Board choose to approve the variance request with conditions, possible conditions of 
approval include: 
 

a. The structure shall not exceed the original footprint of the original barn. 
b. The owner shall secure all required permits. 

 
 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 4.3 Nonconforming Uses 
 
Any building, structure or premises lawfully existing at the time of the adoption of this ordinance, or 
lawfully existing at the time that this ordinance is subsequently amended, may continue to be used even 
though such building, structure, or premises does not conform to use, setbacks or dimensional 
regulations of the zoning district in which it is located or the regulations of the Development Review 
System; subject, however to the following provisions:7 

A. Nonconforming uses may be upgraded or repaired, or alterations made to the use’s facilities.   
However, expansion of any nonconforming use shall be limited to the lot that existed at the time 
of adoption of this Ordinance.7, 23 
Repair includes the following: replacement of same size (+/-35%) porches, awnings, decks roofs, 
overhangs, patios, or any other similar construction as approved by the Zoning Administrator.  Additional 
acreage shall not be added to enlarge any nonconforming use unless approved via the Development 
Review System. 

H. A nonconforming use destroyed by a natural or unnatural calamity cannot be rebuilt without 
approval of the Board of Zoning Appeals upon application by the owner and pursuant to the 
variance and appeal procedures outlined in Article 3.12, 17, 21 
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Section 8.2 Barns and Feeding Pens 
 
Barns and feeding pens must be set back a minimum of 75’ from a residential district, a lot with a 
residential use, a church, a school, or an institution for human care. 
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Item #6 Variance request by property owner, Tessa Yvonne Reed, from Section 5.4(b) for a 
reduction of the rear setback distance from 20’ to 16’ to allow for the addition of steps to 
an existing deck.  

 
APPLICANT: Tessa Yvonne Reed 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 73 Don Quixote Drive, Charles Town, West Virginia 
LEGAL DESCRIPTION: District: Charles Town; Map: 9C; Parcel: 134 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation:  
Residential-Light Industrial-Commercial (R-LI-C) 

 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R-LI-C South: R-LI-C 
East: R-LI-C West: R-LI-C 

LOT AREA: .345 acres 
PRIOR CASES: None 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
         Community Impact Statement  PC Approval: 02/11/03 
         Preliminary Plat Staff Approval: 11/22/04 
         Final Plat PC Approval:  01/11/05 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The Applicant seeks a rear yard setback variance of 4’ in order to locate a landing and steps to an 
existing deck within 16’ of the property line. 
 
Per the material submitted with the variance request, the townhome is approximately 32 feet from 
the rear property line.  The existing deck is 20’ wide and extends 12’ from the townhome towards 
the rear property line, and is located immediately adjacent to the 20’ setback line.  

 
Section 5.8 of the Zoning Ordinance provides that the setback requirements of the Residential 
Growth District apply to a residential use in the Residential-Light Industrial-Commercial District.  
For a townhouse, these setbacks are 25 feet (front), 12 feet (exterior side), and 20 feet (rear).  This 
townhome is an end unit; however, the proposed steps do not appear to encroach on the 12’ side 
setback. 
 
Section 9.5 of the Zoning Ordinance allows a 4-foot encroachment into yards for certain types of 
projections, including uncovered porches, provided that such projections are not over 10 feet in 
length.  The variance request is to allow a 4-foot encroachment for a projection of 20 feet in length. 
 

2. Applicant’s Justification of Request 
 

The application states that the townhouse lot, as platted and developed, does not provide sufficient 
space for both deck and stairs.  If the stairs could not be built, the applicant states that the residents 
will not be able to properly utilize the deck. 
 

3. Staff Evaluation of Request  
 

The original Windmill Crossing community was approved by subdivision plat in April 2005.  This 
subdivision consisted of 15 commercial lots and 133 townhomes and is located in the Residential-
Light Industrial-Commercial District (R-LI-C).   

 
The Board of Zoning Appeals reviewed similar variance requests in the Windmill Crossing 
Subdivision on July 15, 2010 (Brown, ZV10-08), May 20, 2010 (Weaver, ZV10-04), September 16, 
2010 (Einreinhof, ZV10-16) and April 21, 2011 (Muniz #ZV11-08). 
 

4. Possible Conditions of Approval 
 

No conditions of approval are identified for this variance request. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Table 5.4 - 1  Residential Growth District - Height and Yard Requirements5, 19, 23 

 

 
 

Minimum Lot Area (MLA)
Maximum 
Building

Area per Dwelling Unit (ADU) Front Side
Street 
Side Rear

Height 
(ft)*

     

       

      

       

  

       

      

       

 

      

   

    

      

Development Type 

Required Yards (ft)

   
 

    
  

     

       

      

       

  

       

      

       

3 Townhouse Dwelling 25 12 15 20 40

Public/Central water and sewer 1,400 sq. ft. MLA “ “ “ “ “

3,500 sq. ft. ADU “ “ “ “ “

“ “ “ “ “
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Item #7 Variance request by property owners, George R. and Dixie A. Wolfe, from Section 9.7 
for a reduction of the side setback distance from 20’ to 4’ to allow for the construction of 
an open carport. 

 
APPLICANT: George R. and Dixie A. Wolfe 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 1424 Summit Point Road; Summit Point, WV 25446 
LEGAL DESCRIPTION: District: Middleway; Map: 28; Parcel: 10.1 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: Rural South: Rural 
East: Rural West: Rural 

LOT AREA: 2.5 acres 
PRIOR CASES: Lot created via parent-to-child transfer in 1998. 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The Applicant seeks a side yard setback variance of 11’ in order to locate a carport within 4’ of the 
property line. 
 
Per the material submitted with the variance request, the home and garage are located approximately 
20 feet from the side property line.  The proposed carport would extend an additional 16’ toward the 
side property line.  
 

2. Applicant’s Justification of Request 
 

The application states that: 
 

• There are no other existing homes near the proposed location of the garage. 
 

• The owner seeks to build in the proposed location because of the alignment of the existing 
driveway. 

 

• The property is surrounded by a wooded area. 
 

3. Staff Evaluation of Request  
 

The property, at 2.5 acres, is of sufficient size to accommodate placement of a carport elsewhere.  
However, the eastern side of the property, adjacent to the house, has a substantial number of large 
trees.  There is also an existing driveway on the west side of the house. 
 
Adjacent properties located to the east and west are of substantial size, with approximately 24 acres 
and 19 acres respectively, and appear to be heavily wooded.   
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4. Possible Conditions of Approval 
 

No conditions of approval are identified for this variance request. 

 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Table 5.4 - 1  Residential Growth District - Height and Yard Requirements5, 19, 23 

 
3. Townhouse Dwelling  25 12 15  20 40 

 Public/Central water and sewer 1,400 sq. ft. MLA ” “ “ “ “ 
  3,500 sq. ft. ADU ” “ “ “ “ 
   ” “ “ “ “ 
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