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MEMORANDUM 
 
 
TO:  JEFFERSON COUNTY BOARD OF ZONING APPEALS 
 
FROM: JENNILEE HARTMAN, ZONING CLERK 
 
DATE:  May 13, 2011 
 
SUBJECT: May 19, 2011 BOARD of ZONING APPEALS MEETING 
 
 

Please find enclosed a copy of the Agenda for the upcoming Board of Zoning Appeals meeting 
to be held on Thursday, April 21, 2011.  Also for your review, you will find corresponding 
information regarding said Meeting. When applicable, I will include copies submitted to this 
office that pertain to items of new business. Please note, the Applicants of Items #5 and #10 have 
withdrawn their requests and therefore their information has not been included in your packet. 
They are still listed as items on the agenda however due to the fact that ads were run for their 
requests prior to their withdrawal.  If you have any questions, or will not be able to attend an 
upcoming meeting, please do not hesitate to contact me. 

 
 
 
 
 

 



JEFFERSON COUNTY, WEST VIRGINIA 
Department of Zoning 

116 East Washington Street 
P.O. Box 338 

Charles Town, West Virginia 25414 
Phone:    (304) 728-3228 

Email:  zoning@jeffersoncountywv.org       Fax:    (304) 728-8126 
             

MEMORANDUM 

TO:  Board of Zoning Appeals Members 

CC:  Engineering & Building Permits Departments 
  Capital Planning & Management Department 

FROM: Steve Barney, Zoning Administrator 

DATE:  May 13, 2011 

SUBJECT: May Monthly Report of Department Activities  

Issued Zoning Certificates 
 
#ZC11-12       RICHARD BURACKER 
 
                        Issue Date:  April 18, 2011  
  Proposed Use:              Lawn & Garden Equipment Repair Business 
  Physical Location:   967 Gardners Lane; Shepherdstown, West Virginia  
   Zone: Rural 
            
 
#ZC11-15       TWIN OAKS SUBDIVISION, LLC dba MORGAN GROVE MARKET / 
                        PETER CORUM 

 
Issue Date:  May 4, 2011  
Proposed Use:              Market for sale of farm products and incidental products,    

             including arts and crafts per Sec. 5.7(a)(11).  Live music and 
  performances are permitted if accessory to market.  Events may  
  not be a primary attraction or conducted on non-market days. 

  Physical Location:   3988 Kearneysville Pike; Shepherdstown, West Virginia  
   Zone: Rural  
            
 
#ZC11-16       PAUL RIDLEY 
 
                         Issue Date:  May 11, 2011  
  Proposed Use:             Open a “JUST A DOLLAR” store in existing vacant building.  
  Physical Location:  Jefferson Crossing Shopping Center – next to Martins Grocery. 
      Zone: Residential-Light Industrial-Commercial    
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Pending Zoning Certificates 
 
#ZC11-11       ERIC and ANNA SOKEL 
 
                        Issue Date:  TBD  
  Proposed Use:  Food Stand – Seasonal Use: May-October 
  Physical Location:  164 Alstadts Hill Road; Harpers Ferry, West Virginia  
  Zone: Residential-Light Industrial-Commercial 
            
 
#ZC11-13       KNR INVESTMENTS, LLC / 
                        KAY SMOKER, MANAGWER 
 
                        Issue Date:  TBD  
  Proposed Use:             Change in Non-Conforming Use of former Millville Post Office 
      into a two-unit residence. 
  Physical Location:   481 Millville, West Virginia  
      Zone: Industrial-Commercial 
  BZA Meeting Date:     May 19, 2011 
               
 
 
#ZC11-14       DOVE, LLC  
                        CHRISTINA LANTZ 
 
                        Issue Date:  TBD  
  Proposed Use:             Transfer / Continued operation of established Business 
     Consisting of Restaurant/Bar, Game Room and Convenience 
     Store.  Patron capacity 45 count.  
  Physical Location:  2005 Charles Town Road; Harpers Ferry, West Virginia. 
      Zone: Rural 
               
 
Approved Conditional Use Permit 
 
#Z11-01         RIPPON BREWING, LLC / RUSTY MORGAN 
 
                     Physical Location:                   Rippon, West Virginia 
    District: Kabletown; Map 104; Parcel: 24 
                     Zone:    Village 
                     Proposed Use:    Micro-Brewery w/ Tasting Room.  Future Pub/Restaurant, 
    Store, Country Inn and Office. 
                     BZA MEETING DATE:          April 21, 2011 
        
 



AGENDA 
Jefferson County Board of Zoning Appeals 

Thursday, May 19, 2011, 3:00 p.m. 
 

1. Approval of the Minutes from the April 21, 2011 meeting. 
 

2. Postponed from the April 21, 2011 meeting.  Variance request by property owner, 
Hawthorn Associates, LLC, c/o Harry F. Byrd III, from Section 5.7(a)17 to increase 
number of the permitted receptions from 4 to 30 and to increase the permitted tents from 
1 to 2 per reception.  Property location: 9 Hawthorn Avenue, Summit Point, West 
Virginia. 
(District: Kabletown; Map: 16; Parcel: 13; Size: 230.7 acres; Zoned: Rural)   File: ZV11-07 

 
3. On behalf of Lowe Products, Inc., variance request by property owner, John D. Lowe, III 

ET AL, from Sections 4.6(a) and 4.11(b) for a reduction of the distance and buffer yard 
requirements of an Industrial Use and from Section 9.5(b) to locate a fence taller than 6’ 
within the required yard.  Property location: 777 Potomac Farms Drive (alt. Rte. 45 
Connector) in Shepherdstown, West Virginia.  
(District: Shepherdstown - 09; Map: 8; Parcels: 5 & 6.20; Size: 50 (+/-) acres; Zoned: R-G) File: ZV11-10 

 
4. Appeal of the Administrative Decision of Zoning Certificate #ZC11-04 by Appellants, 

Joseph and Nancy Hoffman.  The Zoning Certificate, issued on February 16, 2011, 
approves a Home Occupation, Level II - Pet Sitting / Doggie Daycare and Internet Pet 
Supply Business.  The Appeal requests revocation of #ZC11-04 and any permits 
previously issued for the establishment/operation of this Business.  Property location: 31 
Black Bear Trail, Harpers Ferry, West Virginia. 
(District: Charles Town; Map: 23G; Parcel: 7; Size: 20,000+ sq. ft.; Zoned: Rural)   File: #AP11-02 

 
5. Request Withdrawn by Applicant - Special exceptions request by applicant Scott 

Kegerreis, per Section 10.5 to allow for the installation of a 600 sq. ft. double-sided, off 
premise Billboard sign.  Property location: 147 Edmond Road, Kearneysville, West 
Virginia.  Property owner: Cindi L. Hertelendy. 
(District: Charles Town; Map: 1; Parcel: 84; Size: 1.47 acres; Zoned: Industrial-Commercial) File: #ZV11-11 

 
6. Variance request by property owner, Daniel Anders, from Section 5.4(b) for a reduction 

of the rear setback distance from 20’ to 14’ to allow for the construction of a 10’x16’ 
deck.  Property location: Colonial Hills Subdivision, 380 Starkeys Landing, 
Shepherdstown, West Virginia. 
(District: Shepherdstown; Map: 8E; Parcel: 39; Size: 2000 sq. ft.; Zoned: Residential-Growth)   File: #ZV11-12  

 
7. Variance request by property owner, Jane Mc Swain, from Section 5.7(b) for a reduction 

of the rear setback distance from 20’ to 14’ to allow for expansion of an existing deck.  
Property location: Deerfield Village Subdivision, 49 Rolling Green Court; 
Shepherdstown, West Virginia. 
(District: Shepherdstown; Map: 14B; Parcel: 38; Size: .329 acres; Zoned: Rural)    File #ZV11-13 

 



8. Variance request by property owner, Suzanne Walls, from Section 4.11 and 4.16 from the 
required yard screening and buffer requirements to remove 159 shrubs from the approved 
Walls Nursery Site Plan (S04-16).  Property location: 4274 Charles Town Road, 
Kearneysville, West Virginia. 
 (District: Middleway; Map: 2; Parcel: 2.6; Size: 3.91 acres; Zoned: Rural)   File #ZV11-14 

 
9. On behalf of KNR Investments, LLC, request for a Change in Non-Conforming Use by 

Manager, Kay Smoker, of the former Millville Post Office from a one-unit residential 
rental to a two-unit residential rental.  Property location: 481 Millville Road, Millville, 
West Virginia. 
(District: Harpers Ferry; Map: 11A; Parcel: 34; Size: 0.1 acres; Zoned: Industrial-Commercial) File #ZC11-13 

 
10. Request Withdrawn by Applicant - Variance request by applicants, Chad and Tabitha 

Armentrout, from Section 4.16 for a reduction of a side setback distance from 25’ to 5’ to 
allow for the construction of an addition to an existing building.  Property location: 798 
Jefferson Avenue, Charles Town, West Virginia. Property owners: Becton and Traci 
Davis.  
(District: Charles Town; Map: 10A; Parcel: 58; Size: 15,000 sq. ft.; Zoned: Residential-Growth) File #ZV11-15 

 
11. Monthly Address by Director Jennifer M. Brockman. 

 
12. Legal Update. 

 
13. Vote on written decisions from prior Board of Zoning Appeals meetings. 

a. Findings of Fact and Conclusion of Law: Variance request by property owner, A.M.S. 
Morgan III on behalf of Rippon Brewery, LLC, from Sections 4.16, 5.6(d) and 5.7(b) 
to reduce the front setback to 8’ for a proposed addition to an existing structure for a 
commercial use.   

b. Findings of Fact and Conclusion of Law: Variance request by property owner, 
Victory Freewill Baptist Church, from Section 10.2(i) to allow for an animated sign. 

c. Findings of Fact and Conclusion of Law: Appeal of an Administrative Decision of 
Zoning Certificate (ZC11-04) by Michelle Krassowski on behalf of Miss. Booger’s 
Pet Services & Supplies.    

 
14. Correspondence. 
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Minutes 
Jefferson County Board of Zoning Appeals 

Thursday, April 21, 2011 
 
The Jefferson County Board of Zoning Appeals met on Thursday, April 21, 2011.  The meeting was 
held in the Charles Town Library meeting room located at 200 East Washington Street, at the side 
entrance on Samuel Street in Charles Town, West Virginia.  Board members Jeff Bresee, Chairman, 
Christy Huddle, Vice Chairman, Ed Kelly, Tiffany Hine, Jon Brusco and Tyler Quynn, Alternate, were 
present.  Staff members present were: Jennifer Brockman, Director; Steve Barney, Zoning 
Administrator; Stephen Groh, Assistant Prosecuting Attorney and Jennilee Hartman, Zoning Clerk. 
 
Ms. Huddle motioned to commence the meeting.  Mr. Brusco seconded the motion, which carried 
unanimously.  Mr. Bresee called the meeting to order at 3:06 p.m. 
 

1. Approval of Minutes from the March 17, 2011 meeting. 
 
Ms. Hine abstained from voting on the minutes because she was absent from the March meeting. 
 
Ms. Huddle motioned to approve the minutes with the following correction:  
 

a. Page 2, Item #4 second paragraph, change the word “until” to “for.” 
 

Mr. Kelly seconded the motion, which carried unanimously with one abstention. 
 

Christine Chalmers, Office Assistant, swore in individuals who indicated they would be giving 
testimony. 
 
Mr. Harry Byrd requested a postponement until May 19, 2011, on behalf of Item #6, ZV11-07.  Ms. 
Huddle motioned to postpone Item #6 until May 19, 2011.  Mr. Kelly seconded the motion, which 
carried unanimously. 
 

2. Public hearing and action on the Conditional Use Permit application submitted by A.M.S. 
Morgan III on behalf of Rippon Brewery, LLC as a result of the Compatibility Assessment 
meeting held on February 25, 2011.  This project is to consist of a micro-brewery with a tasting 
room, a future pub/restaurant, a store, a country inn and an office to be situated on 2 acres.  The 
property is located at the intersection of Route 340 and Withers Larue Road in Rippon, West 
Virginia.  (District: Kabletown; Map: 10A; Parcel 24; Size: 2 acres; Zoned: Village; File: Z11-
01) 
 
Mr. Barney briefly explained the conditional use permit application and process to the Board.  
Mr. Barney reviewed the staff report and discussed both the resolved and unresolved issues from 
the Compatibility Assessment Meeting. 
 
Mr. Morgan gave a presentation to the Board, providing a detailed overview of the project.  Ms. 
Huddle asked questions regarding lighting, the speed limit along US 340 and the visibility at the 
intersection of US 340 and Withers Larue Road in Rippon.   
 
Mr. Bresee called for public comment. 
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R. M. Anders, nearby property owner, expressed his concern regarding noise, pollution, odor, 
traffic, excessive water usage and the potential for his well to dry up as a result of the operation 
of the proposed brewery.  
 
Mr. Jesse Morgan addressed the Board’s concerns regarding water usage, stating that most of the 
water would be used for cleaning the brewery equipment.  This water would be collected, 
neutralized and spread over the owner’s adjacent agricultural fields.  Any solid wastes produced 
during the brewing process would be safe and would be fed to livestock.  Any odor from the 
brewing process would be a light yeast smell similar to bread baking.  Mr. Jesse Morgan also 
explained that well water would slowly be collected in tanks in order to avoid a sudden, heavy 
draw on the groundwater source. 
 
Mr. Kelly asked whether Mr. Rusty Morgan were satisfied with the proposed conditions set forth 
in the staff report.  Discussion ensued regarding the number of seats in the restaurant that would 
trigger a requirement for a second entrance onto US 340. 
 
The public hearing was closed. 

 
3. Variance request by property owner, A.M.S. Morgan III on behalf of Rippon Brewery, LLC, 

from Sections 4.16, 5.6(d) and 5.7(b) to reduce the front setback to 8’ for a proposed addition to 
an existing structure for a commercial use.  The property is located at the intersection of Route 
340 and Withers Larue Road in Rippon, West Virginia.  (District: Kabletown; Map: 12; Parcel: 
17; Size: 194.39; Zoned: Rural; File:ZV11-06) 
 
Mr. Morgan was present to address the Board.  The Board had no questions for Mr. Morgan.  
Mr. Bresee called for public comment.  There was no public comment. 

 
Ms. Chalmers swore in additional members of the public that arrived late and who had indicated they 
wished to give testimony. 
 

4. Variance request by property owner, Victory Freewill Baptist Church, from Section 10.2(i) to 
allow for an animated sign.  The property is located at 76 Amanda Court in Halltown, West 
Virginia, 25423.  (District: Harpers Ferry; Map: 10; Parcel: 11.18; Size: 5 acres; Zoned: 
Residential-Light Industrial-Commercial; File: ZV11-05) 
 
Pastor Richard Nethercutt was present to address the Board.  Pastor Nethercutt apologized for 
unknowingly building the sign without a permit.  Pastor Nethercutt stated the previous sign had 
been repeatedly vandalized so the church decided to replace it with an electronic sign that they 
could control.  Ms. Huddle requested that the Applicant provide direct contact information, such 
as a telephone number, for a representative that staff would be able to get in touch with if 
concerns regarding the sign were to arise.  Mr. Barney explained to Pastor Nethercutt the 
brightness of the sign intensifies in the evenings and that the settings will need to be adjusted to 
the lowest possible setting.  Pastor Nethercutt agreed.  Mr. Bresee called for public comment.  
There was no public comment. 
 



Minutes 
Board of Zoning Appeals 
April 21, 2011 
Page 3 of 7 

5. Appeal of an Administrative Decision of Zoning Certificate (ZC11-04) by Michelle Krassowski 
on behalf of Miss. Booger’s Pet Services & Supplies.  The Zoning Certificate, approved on 
February 16, 2011, restricts the pet sitting/doggie daycare to a total of 8 dogs.  The appeal is to 
request that the applicant be permitted to increase the number of dogs.  The property is located at 
31 Black Bear Trail in Harpers Ferry, West Virginia.  (District: Charles Town; Map: 23G; 
Parcel: 7; Size: 20,000+ sq. ft.; Zoned: Rural; File: AP11-01) 
 
The Appellant, Ms. Krassowski, presented her case to the Board.  Ms. Krassowski argued that 
the restriction of eight (8) dogs does not allow for the occasional overlap between her boarding 
clients and her day care clients and therefore has had to turn away client. In addition, said 
restriction severely limits her income potential.  Ms. Krassowski clarified that an increased 
number of dogs would not be an everyday occurrence.   Ms. Krassowski explained that her 
boarding clients are present during less than 50% of the year, and that the day care clients are 
present only during the work week, with the latest pick up time having been 8:00 p.m.  She 
further explained that clients would be primarily boarded during peak vacation times and 
holidays.  Ms. Krassowski offered a compromise in the event that the number of dogs could be 
increased.  This compromise would allow for an overlap in boarding clients and day care clients 
with a restriction including the proposed language, “…is allowed no more than X number of 
dogs on the property for no more than X amount of consecutive hours per day between the house 
of X and Y.”  Ms. Krassowski asked the Board to read Exhibit C, page 4 of the agenda packet for 
this meeting, and she addressed each of the five points Mr. Barney referenced in his staff report. 
 
1. The size of the property. Ms. Krassowski argued that the backyard is approximately 11,000 

square feet and that it is of ample size for the dogs to run and play fetch yet still allow her to 
maintain control over them. 

2. The property’s location in a residential neighborhood.  Ms. Krassowski stated that she has an 
organized method of play in which she plays between each dog alternately so as to keep the 
barking to a minimum.  The dogs tend to bark more when people are walking in the 
neighborhood or if someone is at the door; however Ms. Krassowski contested that this 
barking should be a welcome alert to the neighborhood of the presence of strangers, 
considering the recent number of daytime break ins. 

3. Section 4A.2(b) of the Ordinance states that a Home Occupation Level II shall not exceed 
one third (1/3) of the floor area of the dwelling unit.  Ms. Krassowski stated that all of her 
dogs can fit in her master bedroom which is only 1/12th of her existing floor space. 

4. Section 4A.2(e) of the Ordinance states that for a Home Occupation Level II, no more than 
three business-related vehicle trips per day nor more than fifteen per week are permitted at 
the premises.  Ms. Krassowski stated that the vehicle trip limitation is a non-issue, as she 
picks up and drops off most of her day care dogs.  As for the boarder dogs, vehicular trips 
can be controlled by arranging for pickups and drop offs based on the trip limitations. 

5. Section 4A.2(f) of the Ordinance states that a Home Occupation Level II shall be “clearly 
incidental and subordinate to the use of the swelling unit as a residence.”  Ms. Krassowski 
argued that a specific number of dogs does not indicate a business any more than a number of 
children would indicate a day care. 
 

Ms. Krassowski read aloud a letter from Mr. Ronald Moyer in support of her business. 
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Attorney Stephen Groh asked the appellant how many dogs she would like her zoning certificate 
to be increased to allow.  Ms. Krassowski stated that a number in the range of 12 to 14 dogs 
would be sufficient.  Of this number, 6 would be day-care dogs who would go home each 
evening.  
 
Mr. Bresee called for public comment. 
 
Ronald Moyer, Charles Keon, Sarah Brantley, Jim Creswell, John Sigmon and Sue Bubel spoke 
in support of Ms. Krassowski’s appeal, detailing her professionalism and noting her control over 
the dogs.  Joe Hoffman spoke in opposition to Ms. Krassowski’s appeal, arguing that her 
business meets the State’s definition of a kennel and that the business does not meet the 
standards of a Home Occupation Level II. 
 
Mr. Barney presented his staff report to the Board.  Mr. Barney explained that the Ordinance 
does not have a definition of a kennel; however, staff would not interpret a kennel as a home 
based business, and therefore does not find Ms. Krassowski’s business to be considered a kennel.  
Mr. Barney reviewed the restrictions on the zoning certificate with the Board. 
 
Ms. Krassowski provided a short rebuttal. 
 
The public hearing was closed. 

 
6. Variance request by property owner, Hawthorn Associates, LLC, c/o Harry F. Byrd III, from 

Section 5.7(a)17 to increase number of the permitted receptions from 4 to 30 and to increase the 
permitted tents from 1 to 2 per reception.  The property is located at 9 Hawthorn Avenue in 
Summit Point, West Virginia.  (District: Kabletown; Map: 16; Parcel: 13; Size: 230.7 acres; 
Zoned: Rural; File: ZV11-07) 
 
This item was postponed until May 19, 2011. 
 

Mr. Kelly motioned to break for a 5 minute recess.  Mr. Brusco seconded the motion, which carried 
unanimously. 
 
Following the resumption of the meeting, Mr. Hoffman requested to address the Board again regarding 
agenda item #5, for the purpose of clarifying that he did not trespass on Ms. Krassowski’s property. 

 
7. Variance request by property owner, Brian and Ashlee Muniz, from Section 5.4(b) to reduce the 

rear setback from 20’ to 14’ for a proposed deck and stairs.  The property is located in the 
Windmill Crossing Subdivision at 53 Don Quixote Drive in Charles Town, West Virginia.  
(District: Charles Town; Map: 9C; Parcel: 139; Size: .0459 acres; Zoned: Residential-Light 
Industrial-Commercial; File: ZV11-08) 
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Mr. Muniz was present to address the Board.  There were no questions from the Board.  Mr. 
Bresee called for public comment.  There was no public comment. 
 

8. Variance request by property owner, Grace Baptist Church, from Section 4.16 to reduce the front 
parking setback from 15’to 0’ from the alley Parrish Way.  The property is located at 321 
Potomac Street in Shenandoah Junction, West Virginia.  (District: Charles Town; Map:1A; 
Parcel: 66; Size: .289 acres; Zoned: Village; File: ZV11-09) 
 
Janice Myers was present on behalf of Grace Baptist Church to address the Board.  Ms. Myers 
explained that the septic field is located on the other side of the property and therefore the 
additional parking spaces cannot be located there.  Ms. Myers presented the Board with a copy of 
an approved Department of Highways permit. Mr. Barney explained that Jonathon Saunders, 
County Engineer, would require a sketch of the parking area as part of the permitting process.  
Mr. Bresee called for public comment.  There was no public comment.  

 
Mr. Brusco motioned to go into deliberative session.  Ms. Hine seconded the motion, which carried 
unanimously. 
 
Mr. Kelly motioned to come out of deliberative session.  Ms. Hine seconded the motion, which carried 
unanimously. 
 
Board of Zoning Appeals Rulings 
 

2. Public hearing and action on the Conditional Use Permit application submitted by A.M.S. 
Morgan III on behalf of Rippon Brewery, LLC as a result of the Compatibility Assessment 
meeting held on February 25, 2011.  This project is to consist of a micro-brewery with a tasting 
room, a future pub/restaurant, a store, a country inn and an office to be situated on 2 acres. 
 
Ms. Huddle motioned to approve the above referenced request with the following conditions: 
 
a. All conditions for “resolved” issues agreed upon during the Neighborhood Compatibility 

Meeting: 
1. No customer or employee parking (excluding delivery vehicles) will be located adjacent 

to Withers Larue Road. 
2. Any entrances from Withers Larue Road will be located west of the brewery building. 
3. At the time when seating capacity for the restaurant exceeds 100 seats staff will review to 

determine if an additional entrance from US 340 (to be located to the north of the 
property for which the Conditional Use Permit application was submitted), is required. 

4. Prior to site plan approval, the Applicant will submit documentation from the applicable 
state agency or agencies certifying that the proposed brewery wastewater discharge is 
permitted. 

5. The hours of operation are limited to 8:00 AM to 12:00 midnight. 
 

b. Conditions to address “unresolved” issues discussed at the Neighborhood Compatibility Meeting: 
1. The number of restaurant seats is limited to 200. 
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2. All employee and customer parking for all land uses shall be located on the interior of the 
property. 

3. All lights shall be of a full cut off (downward facing) design and no there shall be no light 
spillover onto adjacent properties. 
 

c. Condition to address consistency with application: 
i. The land uses shall be developed and operated in a manner consistent with the limitations 

described in the application submitted to the Board, as amended. 
 
Mr. Kelly seconded the motion, which carried unanimously. 
 

3. Variance request by property owner, A.M.S. Morgan III on behalf of Rippon Brewery, LLC, 
from Sections 4.16, 5.6(d) and 5.7(b) to reduce the front setback to 8’ for a proposed addition to 
an existing structure for a commercial use.   
 
Mr. Brusco motioned to approve the above referenced request with the condition that the new 
structure shall not be built closer to the property line than the existing mill building.  Ms. Hine 
seconded the motion, which carried unanimously. 
 

4. Variance request by property owner, Victory Freewill Baptist Church, from Section 10.2(i) to 
allow for an animated sign. 
 
Ms. Hine motioned to approve the above referenced request with the following conditions: 
 
a. No more than eight (8) messages per day. 
b. Each message to be contained on one screen only, meaning no overlapping into next frame. 
c. Each message to be held a minimum of five (5) seconds between intervals. 
d. Messages to be comprised of text content only–no animated figures, flashing actions, color 

changes, etc. 
e. Standard signage color will be restricted to a dark background with contrasting light lettering 

and color change application limited to seasonal background imagery only. 
f. No motion during message change. 
g. Hours of animated signage display to be designated between the hours of 6:00 a.m. and 10:00 

p.m. 
h. Signage Light Level to be adjusted to the lowest visibility, legible from the street. Applicant 

to demonstrate said Level Intensity Number to the Planning and Zoning Departments for 
approval prior to the issuance of the zoning certificate. 

i. Applicant to provide contact information, such as a telephone number, for operator of sign to 
the Planning and Zoning Departments. 
  

Mr. Brusco seconded the motion and requested an amendment to the motion to allow the sign to 
remain in operation after 10:00 PM during special events such as Midnight Mass (Christmas), 
during hours of church operation.  Ms. Huddle seconded the motion to amend the original 
motion.  The vote to amend the motion passed four in favor and 1 opposed (Mr. Kelly).  The vote 
on the original motion, including the amendment, four in favor and 1 opposed (Mr. Kelly).  
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5. Appeal of an Administrative Decision of Zoning Certificate (ZC11-04) by Michelle Krassowski 
on behalf of Miss. Booger’s Pet Services & Supplies.  The Zoning Certificate, approved on 
February 16, 2011, restricts the pet sitting/doggie daycare to a total of 8 dogs.  The appeal is to 
request that the applicant be permitted to increase the number of dogs. 
 
Mr. Brusco motioned to deny the above referenced request because the applicant did not meet 
the burden of proof.  Ms. Hine seconded the motion, which carried unanimously. 
 

6. Variance request by property owner, Hawthorn Associates, LLC, c/o Harry F. Byrd III, from 
Section 5.7(a)17 to increase number of the permitted receptions from 4 to 30 and to increase the 
permitted tents from 1 to 2 per reception. 
 
This item was postponed until May 19, 2011. 
 

7. Variance request by property owner, Brian and Ashlee Muniz, from Section 5.4(b) to reduce the 
rear setback from 20’ to 14’ for a proposed deck and stairs. 
 
Mr. Kelly motioned to approve the above referenced request.  Mr. Brusco seconded the motion, 
which carried unanimously. 
 

8. Variance request by property owner, Grace Baptist Church, from Section 4.16 to reduce the front 
parking setback from 15’to 0’ from the alley Parrish Way. 

 
Mr. Brusco motioned to approve the above referenced request.  Ms. Hine seconded the motion, 
which carried unanimously. 

 
9. Monthly Address by Director Jennifer M. Brockman.  Mr. Barney provided the Board with 

copies of the proposed text amendments to Section 3.4 of the Zoning Ordinance. 
 

10. Legal Update.  None. 
 

11. Vote on written decisions from prior Board of Zoning Appeals meetings.  None. 
 

12. Correspondence. None. 
 
 

Ms. Huddle motioned to adjourn the meeting at 6:30 p.m.  Mr. Brusco seconded the motion, which 
carried unanimously.   
 
An audio transcript of this meeting can be found at the Department of Zoning and on our website at 
www.jeffersoncountywv.org.  These minutes were prepared by Jennilee Hartman, Zoning Clerk. 



Jefferson County Board of Zoning Appeals Consideration of a Variance 
 
 
Section 7.8 of the current Jefferson County Zoning and land Development Ordinance, dated 
December 3, 2009, states the following: 
 
 
“Section 7.8 Board of Zoning Appeals Approval of Conditional Use Permit  
 

… 
(b) The Board of Zoning Appeals shall: 

 
… 
(3) Authorize such variances from the terms of the Ordinance if the Board   
 finds that variance: 

 
a. Will not adversely affect the public health, safety or welfare, or 

the rights of adjacent property owners or residents; 
b. Arises from special conditions or attributes which pertain to the 

property for which a variance is sought and which were not 
created by the person seeking the variance; 

c. Would eliminate an unnecessary hardship and permit a 
reasonable use of the land; and 

d. Will allow the intent of the zoning ordinance to be observed 
and substantial justice done. 

 
[PREVIOUSLY INVALIDATED APRIL 8, 2005 AMENDMENTS REINSTATED BY 
COURT ORDER ON DECEMBER 3, 2009]” 
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Item #2 Variance request by property owner, Hawthorn Associates, LLC, c/o Harry F. Byrd III,  
  from Section 5.7(a)17 to increase number of the permitted receptions from 4 to 30 and to  
  increase the permitted tents from 1 to 2 per reception. 
 
APPLICANT: Hawthorn Associates, LLC, c/o Harry F. Byrd III 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 9 Hawthorn Avenue, Summit Point, WV 25446 
LEGAL DESCRIPTION: District: Kabletown; Map: 16; Parcel: 13 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural 
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SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: Rural South: Village 
East: Rural West: Rural 

LOT AREA: 230.7 acres 

PRIOR CASES: 01/12/99: PC approved minor subdivision (#98-29). 
09/11/01: Office approved lot line adjustment of 1.303 acres. 

VARIANCE(S): 

10/06/04: BZA approved request to increase the number of 
bedrooms permitted for a Bed and Breakfast from two to seven 
(ZV04-14). 
10/06/04: BZA granted an exception for a Bed and Breakfast 
pursuant to Section 9.8 (ZV04-15). 
12/16/04: BZA denied request to allow 28 invitation only special 
events on the property (ZV04-37). 

APPROVED ACTIVITY: Bed and Breakfast consisting of seven bedrooms with 4 
receptions per year with no more than 1 tent per reception. 

 
RELEVANT INFORMATION: 
 
1. Overview of Request 

 

Hawthorn Associates seeks a variance from the Bed and Breakfast standards of Section 5.7(a)(17),  
to  increase the number of permitted receptions from 4 per year to 30 per year, and to increase the 
number of tents permitted from 1 tent to 3 tents. 

 
2. Previous Case History 

 

On October 6, 2004, the Board of Zoning Appeals approved the use of the Hawthorn property as a 7-
bedroom Bed and Breakfast.  In its approval, the BZA noted, ”the use is strictly for a bed and 
breakfast and is not for a restaurant, a bar or weddings or special event, simply a bed and breakfast 
with up to seven bedrooms.”  Because a variance does not expire, the property continues to be 
approved for use as a 7-bedroom Bed and Breakfast. 
 
Subsequently, representatives of Hawthorn sought a variance from Sec. 5.7 to allow special events 
on the property, such as weddings and private parties, by invitation only, with a maximum of 28 
events (one per weekend during the April to October wedding season) and a maximum of 300 
persons.  The Board of Zoning Appeals denied the variance on December 16, 2004. 
 

3. Applicant’s Justification of Request 
 

The application notes that the subject property is of substantial size (230 acres) and contains a large 
historic home, capable of supporting many large-scale events.  Per the Applicant, four receptions per 
year would not generate sufficient revenue to support the proposed Bed and Breakfast use.  The 
application notes that increasing the number of receptions to 30 would not be inconsistent with the 
intent of the Ordinance, due to the size and capacity of the property. 
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4. Staff Evaluation of Request  
 

In its 12/16/04 denial of the variance request to allow special events on the property, the Board 
concluded that the use described in the request was a “banquet hall” as defined by the American 
Planning Association, i.e. a facility or hall available for lease to accommodate private functions 
including but not limited to banquets, weddings, anniversaries and other similar celebrations.  As 
such, the use was not a permitted principal use in the Rural district, and the Board of Zoning Appeals 
determined that it could not grant a variance from a permitted principal use. 
 
However, circumstances have changed since the BZA’s decision.  At the time of the denial, 
receptions were not identified in the Zoning and Land Development Ordinance as a permitted 
accessory use to a Bed and Breakfast use.  However, in 2005, the ordinance was amended to allow, 
as an accessory use to a Bed and Breakfast, 4 receptions per year with no more than 1 tent per 
reception. 
 
Because receptions and tents are now identified in the Ordinance as an accessory use to a Bed and 
Breakfast, staff has determined that a request to increase the number of receptions and tents 
constitutes a variance request from a standard of the Ordinance, rather than a variance request from a 
principal permitted use. 
 

5. Possible Conditions of Approval 
 

No conditions are identified.  
 
SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 5.7 Rural District 
 
(a) Principal Permitted Uses 
 

17. Bed and Breakfasts (no more than 7 bedrooms) 4 receptions per year with no more than 1 tent 
per reception.  [AMENDED TWICE BY ACT OF THE COUNTY COMMISSION ON JULY 
15, 1993 AND OCTOBER 3, 2005] 
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Item #3 On behalf of Lowe Products, Inc., variance request by property owner, John D. Lowe, III 
ET AL, from Sections 4.6(a) and 4.11(b) for a reduction of the distance and buffer yard 
requirements of an Industrial Use and from Section 9.5(b) to locate a fence taller than 6’ 
within the required yard. 

 
APPLICANT: Lowe Products, Inc. 
OWNER : John D. Lowe, III et al 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 77 Potomac Farms Drive, Shepherdstown, West Virginia 
LEGAL DESCRIPTION: District: Shepherdstown; Map: 8; Parcels: 5 & 6.20 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Residential-Growth (R-G) 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R-G South: R-G 
East: R-G West: R-G 

LOT AREA: 50 acres 
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PRIOR CASES: 

S93-08 
S97-20 
S00-19 
05-07 

VARIANCE(S): Planning Commission Variances approved 7/27/93, 11/25/97, 
10/3/04 

APPROVED ACTIVITY: Potomac Farms Nursery 
 
RELEVANT INFORMATION: 
 
1. Overview of Request 

 

Lowe Products, Inc. is seeking variances from the following sections of the Zoning and Land 
Development Ordinance: 
 

• 4.6(a) – to reduce the distance requirements for an industrial use from any lot in a residential 
district to 50 feet (from 200’) 

• 4.11(b) – to reduce the buffer yard requirements for an industrial use to 50 feet (from 200’) 
• 9.5(b) – to locate a fence taller than 6’ within a required yard, within 5 feet of the property 

line (from 200’) 
 
This variance request was initiated as a result of the County’s code compliance process, as outlined 
below: 
 

November 10, 2010 –  At the request of residents adjacent to the mulch plant, Staff met with 
residents to hear concerns regarding proximity of mulch storage, noise, 
and other issues. 

 
November 19, 2010 –  Staff conducted a site visit to view the perimeter of Lowe Products. 
 
December 16, 2010 –  The Code Compliance Officer issued a notice of violation.   
 
January 13, 2011 –   Staff met with the property owner. 
 
January 19, 2011 – Staff issued a letter to the property owner, noting that approved site plans 

for the property establish a 200’ buffer on all sides of the property, in 
which no materials may be stored.  The letter also outlined the variance 
necessary if the applicant sought to store materials closer than 200’ or to 
erect a fence taller than 6’ within a required yard. 

 
March 7, 2011 – Staff conducted a follow-up meeting with the owner to confirm staff’s 

previous determination and to discuss next steps.  At this meeting, a 
representative of the owner requested that staff consider the land use to be 
an industrial use and that the 200’ buffer shown on the 1993 and 1997 site 
plans be considered to be the required distance setback for an industrial 
use. 
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March 11, 2011 –  The owner submitted a variance application for Sections 4.6(a), 4.11(b), 
and 9.5(b). 

  
2. Previous Case History 

 

Lowe Products is an existing nonconforming use established prior to the 1988 adoption of the 
Zoning and Land Development Ordinance.  A letter submitted with a 1986 application for an 
Improvement Location Permit, for the expansion of facilities onsite, notes the following land uses: 

• Grinding wood bark for mulch 
• Bagging mulch  
• Selling mulch to the public 
• Selling products associated with lawns and lawn care 
• Landscaping services 

 
Following the adoption of the 1988 Zoning and Land Development Ordinance, three site plans were 
submitted and approved for this property.  Additionally, the property was subdivided into two lots in 
2005.  The following table summarizes these cases: 
 
Date  Type  Case #  Proposed development 

9/9/1993  site plan  S93‐08  6880 square feet warehouse addition 

12/2/1997  site plan  S97‐20  Addition to plant (7000 square feet) 

11/21/2000  site plan  S00‐19  1560 square foot shed 

5/10/2005  Final plat  05‐07 
Subdivision into two lots, separating the mulch plant from the 
nursery 

 
 

3. Applicant’s Justification of Request 
 

In the application submitted for the variance requests, the Applicant has stated the following: 
 

• “The mulch stockpiles actually provide a visual, dust and sound barrier between the adjacent 
property owners and the processing portion of the operation.” 

• “In order to comply with the current interpretation of the Ordinance, the applicant would 
have to remove stockpiles that are vital to the business.  Lowe Products, Inc. employs many 
local people who would be in jeopardy of losing their jobs if the production level of this 
operation has to be scaled back due to limited storage area.” 
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4. Supplemental Information Submitted by Applicant 
 
Michael Scales, attorney, has submitted a memo outlining the history of the Lowe Products 
Company, as well as aerial photos showing the configuration of the site in 1985, 1988, and 1999. 
 
Regarding the applicability of the Jefferson County Zoning and Land Development Ordinance, the 
memo quotes Section 8A-7-10(c) of the West Virginia Code, adopted in 2004: 
 

Effect of enacted zoning ordinance 
(c) Land, buildings or structures in use when a zoning ordinance is enacted can continue the 
same use and such use cannot be prohibited by the zoning ordinance so long as the use of the 
land, buildings or structures is maintained, and no zoning ordinance may prohibit alterations or 
additions to or replacement of buildings or structures owned by any farm, industry or 
manufacturer, or the use of land presently owned by any farm, industry or manufacturer but not 
used for agricultural, industrial or manufacturing purposes, or the use or acquisition of 
additional land which may be required for the protection, continuing development or expansion 
of any agricultural, industrial or manufacturing operation of any present or future satellite 
agricultural, industrial or manufacturing use… 
 

The memo states that “the 2004 amendments to the West Virginia Code do not permit in any fashion 
the Jefferson County Planning and Zoning Department Ordinance from controlling the non-
conforming industrial use by Respondents for their non-conforming use as an industrial mulching 
operation . . .” 
 
The memo concludes, “The Notice of Violation . . .  must be dismissed as the Jefferson County 
Board of Zoning Appeals has not statutory jurisdiction to regulate or restrict the use of Lowe 
Products Company, Inc.’s industrial mulching operations.”   
 

5. Staff Evaluation of Request  
 

a. Site plan requirements 
 

Site plans approved in 1993 and 1997 establish a 200’ setback for this property.  As the 
Applicant has requested that this land use be considered an industrial use, it follows that the 200’ 
setback should be interpreted as fulfilling the following distance requirements of Section 4.6(a) 
(which is applicable to “any uses or building”) and 4.11(b) (which states, “No structures, stored 
materials, or vehicular parking shall be permitted within the buffer yard.”) 

 
As noted above, Lowe Products is an existing, nonconforming use established prior to the 
adoption of the Zoning and Land Development Ordinance.  As such, staff’s interpretation is that 
any buildings, legally developed under the ordinances in effect at the time of their construction, 
are existing, nonconforming features and not subject to the 200’ buffer.  

 
The Applicant has noted that Section 4.3(g) of the Zoning and Land Development Ordinance 
allows an industrial use that existed at the time of the adoption of the ordinance to expand 
without meeting the limits of the Section 4.3.  However, Section 4.3(g) also notes that any such 
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expansion must “meet site plan requirements.”  Setbacks, buffers, and distance requirements are 
a standard site plan requirement of the Zoning and Land Development Ordinance.  As such, the 
200’ distance setback and buffer area established by the approval of the site plan is indeed 
applicable to the site, in addition to the yard requirements for a fence taller than 6’. 

 
b. West Virginia Code 
 

Michael Scales, an attorney representing the Applicant, cites Section 8A-7-10 of the West 
Virginia Code in contending that the Jefferson County Zoning and Land Development Ordinance 
cannot control or regulate a nonconforming industrial use.   
 
Staff respectfully differs.  It is noted that Section 8A-7-10 states that a Zoning Ordinance may 
not prohibit the continuance of an existing nonconforming use established prior to the the 
enactment of the ordinance, or prohibit the expansion of an agricultural, industrial, or 
manufacturing use.  However, application of a 200’ setback (shown on site plans approved 
following the adoption of the Zoning and Land Development Ordinance) does not constitute 
prohibiting a land use or prohibiting the expansion of a land use.  As such, this section of the 
West Virginia Code is not relevant to the applicant’s variance request. 
 

 
6. Information submitted by other interested parties 
 

Judith Moore, an adjacent property owner, has submitted supplemental information regarding the 
variance requests.  This information is included in the Board of Zoning Appeals packet. 

 
 
7. Possible Conditions of Approval 
 

Should the Board of Zoning Appeals choose to approve the variance requests with conditions, 
possible conditions of approval include: 
 

a. Fence height shall be limited to the height noted in the variance application (12’) 
b. A fence constructed within a required yard shall be opaque and shall not be topped with 

barbed wire or razor wire 
c. Certain industrial use standards of Section 5.8(b) [as specified or modified by the Board] 

shall apply to the use. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 4.6 Distance Requirements 
 

(a) Any uses or building subject to compliance with this section shall be located at least 200 feet 
from: 

(1) any lot in a residential district; 
(1) a dwelling, school, church or institution for human care not located on the same lot as the 

said use or buildings [AMENDED BY ACT OF THE COUNTY COMMISSION ON 
MAY 4, 1989] 

(2) any lot which is part of a recorded subdivision, and 
(3) any parcel or historic structure or designated historic district which has been listed on the 

West Virginia or National Register of Historic Places. 
 
Section 4.11 Landscaping, Screening and Buffer Yard Requirements 
 

(b) All industrial development adjacent to any Residential district, or a residence, school, church, or 
institution for human care shall have a buffer yard of no less than two hundred (200) feet.  No 
structures, stored materials, or vehicular parking shall be permitted within the buffer yard. All 
industrial development shall have front yard buffers of no less than one-half (½) the front yard 
building setback.  [AMENDED TWICE BY ACT OF THE COUNTY COMMISSION ON 
SEPTEMBER 13, 1990 AND JULY 15, 1993] 

 
 
Section 9.5  Projections Into Yards 
[AMENDED BY ACT OF THE COUNTY COMMISSION ON MAY 18, 1996] 

 
(b) Fences and walls over six (6) feet in height shall meet building lines and yard requirements.  An 

Improvement Location Permit is required before construction.  Fences and walls six (6) feet and 
under in height shall be exempt from building lines and yard requirements unless obstructions to 
vision at an intersection as referenced in Section 4.9. 
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Item #6 Variance request by property owner, Daniel Anders, from Section 5.4(b) for a reduction 
of the rear setback distance from 20’ to 14’ to allow for the construction of a 10’x16’ 
deck. 

 
APPLICANT: Daniel Anders 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 380 Starkeys Landing, Shepherdstown, West Virginia 
LEGAL DESCRIPTION:  District: Shepherdstown; Map: 8E; Parcel: 39 

 
 
 
 
 
 
  
 

ZONING DISTRICT: 
 

Zoning Map Designation: Residential-Growth (R-G) 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: R-G South: R-G 
East: R-G West: R-G 

100’ ALLEGHENY 
POWER EASEMENT 
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LOT AREA: 2,000 sq. ft. 
PRIOR CASES: 04-33: PC approved the Colonial Hills final plat 03/08/05 
VARIANCE(S): None 
APPROVED ACTIVITY: Residential 
 
RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The Applicant seeks a rear yard setback variance of 6’ in order to construct a deck within 14’ of the 
property line. 
 
Per the material submitted with the variance request, the proposed deck is 16’ wide and extends 10’ 
from the townhome towards the rear property line, and would be located approximately 6 feet within 
the rear setback.  The property is bordered by a fence.   

 
Section 5.4 of the Zoning Ordinance provides the setback requirements of the Residential Growth 
District.  For a townhouse, these setbacks are 25 feet (front), 12 feet (exterior side), and 20 feet 
(rear). 
 
Section 9.5(a) of the Zoning Ordinance allows a 4-foot encroachment into yards for certain types of 
projections, including uncovered porches, provided that such projections are not over 10 feet in 
length.  The variance request is to allow a 6-foot encroachment for a projection of 16 feet in length. 
 

2. Applicant’s Justification of Request 
 

The application states that the addition to the deck will not impact the adjacent residents because of a 
fence that is situated along the northern and southern shared property lines.  Per the Applicant, there 
is not sufficient space between the house and the rear setback line to construct a deck of adequate 
width to accommodate an outdoor living space. 
 

3. Staff Evaluation of Request  
 

The Colonial Hills, Phase II community was approved by subdivision plat on March 3, 2005.  This 
phase consisted of 60 townhouse lots.  A review of the approved final plat indicates a 100’ 
Allegheny Power easement.   

 
The Board of Zoning Appeals reviewed a similar variance request in the Colonial Hills Subdivision 
on November 20, 2008 (Wolf ZV08-27). 
 

4. Possible Conditions of Approval 
 

No conditions of approval are identified for this variance request. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 5.4b  Residential Growth District - Height And Yard Requirements 
[AMENDED TWICE BY ACT OF THE COUNTY COMMISSION, EFFECTIVE SEPTEMBER 13, 
1990 AND SEPTEMBER 1, 2006] 
 

Development Type                     
Minimum Lot Area (MLA) 

Area per Dwelling Unit (ADU)   
Required 

Yards 

Maximum 
Building 
Height* 

3. Townhouse  
Public/Central water and sewer 1,400 sq. ft. MLA 25 ft. front 40 ft.  

 3,500 sq. ft. ADU 12 ft. side   (exterior only) 
20 ft. rear 
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Item #7 Variance request by property owner, Jane Mc Swain, from Section 5.7(b) for a reduction 
of the rear setback distance from 20’ to 14’ to allow for expansion of an existing deck.   

 
APPLICANT: Jane Mc Swain 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 49 Rolling Green Court; Shepherdstown, West Virginia 
LEGAL DESCRIPTION: District: Shepherdstown; Map: 14B; Parcel: 38 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: Rural South: Rural 
East: Rural West: Rural 

LOT AREA: .329 acres 

PRIOR CASES: Z02-07: PC approved CUP 03/11/03 
03-15: PC approved the Deerfield Village final plat 04/13/04  

VARIANCE(S): None 
APPROVED ACTIVITY: Residential Subdivision 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

 

The Applicant seeks a rear yard setback variance of 6’ in order to construct a deck within 14’ of the 
property line. 
 
Per the material submitted with the variance request, the proposed deck is 23’ wide and extends a 
varying width of 4 - 6’ from an existing deck towards the rear property line, and would be located 
approximately 6 feet within the rear setback at its furthest edge. 

 
Section 5.7(b) of the Zoning Ordinance states that residential uses that process through the 
Development Review System use the setback requirements established in Article 5.4(b).  For a 
single family dwelling, these setbacks are 25 feet (front), 12 feet (exterior side), and 20 feet (rear). 
 
Section 9.5(a) of the Zoning Ordinance allows a 4-foot encroachment into yards for certain types of 
projections, including uncovered porches, provided that such projections are not over 10 feet in 
length.  The variance request is to allow a 6-foot encroachment for a projection of 23 feet in length. 
 

2. Applicant’s Justification of Request 
 

The application states that the addition to the deck will not impact the neighbors because of an 
existing orchard located in the rear of the property.  Per the Applicant, the home was constructed 
further back onto the property for the purpose of providing handicapped access for the previous 
property owners.  The Applicant also states the existing deck is not wide enough to accommodate an 
outdoor living space. 
 

3. Staff Evaluation of Request  
 

The Deerfield Village Conditional Use Permit was approved on March 11, 2003. The Deerfield 
Village final plat was approved by subdivision plat on April 13, 2004.  The project consists of 48 
residential lots and is found in the Rural District (R).  A review of the subdivision final plat indicates 
a 15’ utility easement and open space area in the rear of the property.  The combined easement and 
open space area provides for approximately 75’ between the Applicant’s rear property line and the 
property line of the nearest neighbor. 
 
The Applicant has submitted letters of support from two adjacent property owners. 

 
The Board of Zoning Appeals reviewed similar variance requests in the Deerfield Village 
Subdivision on July 19, 2007 (Simpson, ZV07-21) and August 16, 2007 (Crouse ZV07-22). 
 

4. Possible Conditions of Approval 
 

No conditions of approval are identified for this variance request. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 5.7 Rural District 
 

(b) Minimum Lot Area, Lot Width and Yard Requirements 
 

Minimum lot sizes, lot width, and yard requirements are as follows for principal permitted uses.  
For any residential use that complies with the Development Review System, the setbacks and lot 
shall be as outlined in Article 5.4(b). 

 
Section 5.4b  Residential Growth District - Height And Yard Requirements 
[AMENDED TWICE BY ACT OF THE COUNTY COMMISSION, EFFECTIVE SEPTEMBER 13, 
1990 AND SEPTEMBER 1, 2006] 
 

Development Type 
Minimum Lot Area (MLA) 

Area per Dwelling Unit (ADU) Required Yards 
Single family detached  dwelling 6,000 sq. ft. MLA** 25 ft. front 
Public/Central water & sewer 10,000 sq. ft. ADU 12 ft. side 
Public/Central Water or Sewer 20,000 sq. ft. MLA 20 ft. rear 
No Public/Central water or sewer 40,000 sq. ft. MLA  
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Item #8 Variance request by property owner, Suzanne Walls, from Section 4.11 and 4.16 from the 
required yard screening and buffer requirements to remove 159 shrubs from the approved 
Walls Nursery Site Plan (S04-16). 

 
APPLICANT: Suzanne Walls 
OWNER : Same as above 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 4274 Charles Town Road, Kearneysville, West Virginia 
LEGAL DESCRIPTION: District: Middleway; Map: 2; Parcel: 2.6 

 

 
 

ZONING DISTRICT: 
 

Zoning Map Designation: Rural 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: Rural South: Rural 
East: Rural West: Rural 

LOT AREA: 3.91 acres 
PRIOR CASES: S04-16: Approved 12/14/04 

VARIANCE(S): 02/09/10: PC approved variance to decrease the length of the 
deceleration lane. 

APPROVED ACTIVITY: An office building and three greenhouses. 
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RELEVANT INFORMATION: 
 
1. Overview of Request 

Suzanne Walls, owner of Walls Nursery, seeks a variance from Sections 4.11(a) and 4.16 of the 
Zoning and Land Development Ordinance to allow for the removal of a vegetative buffer (including 
159 shrubs) shown on site plan S04-16.  The shrubs were required to provide visual screening 
between the commercial nursery and the adjacent lot, which is zoned Rural. 

 
2. Applicant’s Justification of Request 

The Applicant states the adjacent parcel is currently vacant and therefore a variance from the 
requirement to plant the landscaping would not impact the welfare of the property owner.  The 
application also notes the existence of a utility easement, which may be compromised by the growth 
of the required landscaping, in that the plants could obstruct maintenance of the utility equipment.  It 
is pointed out that the installment of permanent plants as opposed to selling them would greatly 
impact the livelihood of the Applicant, and that the presence of a constant inventory of plants on the 
subject property would achieve some of the same benefits as the required vegetative buffer. 

 
3. Staff Evaluation of Request  
 

The Walls Nursery site plan was approved by staff on December 9, 2004 with Planning Commission 
approval on December 14, 2004.  The Planning Commission approved a variance on February 9, 
2010, to decrease the length of the deceleration lane due to the location of an existing utility pole. 

 

 
 
 
 



Staff Report 
Jefferson County Board of Zoning Appeals Meeting 

May 19, 2011 
 

Suzanne Walls (#ZV11-14) 
 

     Page 3 of 4  

 
4. Possible Conditions of Approval 

Should the Board choose to approve this variance request, possible conditions of approval include 
the following: 
 

a. Any future expansion of the use, or change in permitted use, shall initiate a review by the 
Planning and Zoning Departments’ staff to determine if additional screening is necessary. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 4.11 Landscaping, Screening and Buffer Yard Requirements 
 

(a) All commercial development adjacent to any Residential district, or any lot with a residence, 
school, church, or institution of human care shall have a fifty (50) foot or greater unscreened 
green space buffer or a fifteen (15) foot screened green space buffer along common property 
lines.  The screening may be either vegetative or opaque fencing and may be placed anywhere 
within the buffer.  No structures, materials, or vehicular parking shall be permitted within the 
side and rear yard buffers.  All commercial development adjacent to all other uses must maintain 
ten (10) foot side and rear yard landscape buffers.  [AMENDED BY ACT OF THE COUNTY 
COMMISSION ON SEPTEMBER 13, 1990] 

 
Section 4.16 Setback Chart 
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Item #9 On behalf of KNR Investments, LLC, request for a Change in Nonconforming Use by 
Manager, Kay Smoker, of the former Millville Post Office from a post office / one-unit 
residential rental use to a two-unit residential rental use. 

 
APPLICANT: Kay Smoker 
OWNER : KNR Investments, LLC 
DEVELOPER: n/a 
SURVEYOR/ENGINEER: n/a 
PROPERTY LOCATION: 481 Millville Road, Millville, West Virginia 
LEGAL DESCRIPTION: District: Harpers Ferry; Map: 11A; Parcel: 34 

 

 

ZONING DISTRICT: 
 

Zoning Map Designation: Industrial-Commercial (I-C) 
 

 
 

SURROUNDING PROPERTIES: 
Zoning Map Designation: 
North: I-C South: Rural/ I-C 
East: Rural/ I-C West: I-C 

LOT AREA: 0.1 acres 
PRIOR CASES: None 
VARIANCE(S): None 
APPROVED ACTIVITY: Industrial and commercial uses 
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RELEVANT INFORMATION: 
 
 
1. Overview of Request 

 

The Applicant seeks to change the nonconforming use of the lower floor of a property as a post 
office to a residential use.  The upper floor of the structure is currently used as a residence. 
 
 

2. Applicant’s Justification of Request 
 

The application states that the population of the surrounding area is too small for a business to be 
viable in this space.   
 

3. Staff Evaluation of Request  
 

The property is located in the Industrial - Commercial (IC) District and is adjacent to the Rural 
District.  The IC District is the sole zoning district in which residential uses are not permitted.  The 
entire area located between Millville Road and Blair Road, south of US 340, has this zoning 
designation. 
 
However, the property is surrounded by residential uses.  The subject property, with a lot area of 
1/10th of an acre, is not of sufficient size to establish an industrial use (the Zoning and Land 
Development Ordinance requires a minimum lot size of 3 acres for an industrial use). 

 
4. Possible Conditions of Approval 
 

No conditions of approval are identified for this variance request. 
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SECTION OF ORDINANCE TO BE CONSIDERED: 
 
Section 4.3 Nonconforming Uses 
 
Any building, structure or premises lawfully existing at the time of the adoption of this ordinance, or 
lawfully existing at the time that this ordinance is subsequently amended, may continue to be used even 
though such building, structure, or premises does not conform to use, setbacks or dimensional 
regulations of the zoning district in which it is located or the regulations of the Development Review 
System; subject, however to the following provisions:   
[AMENDED BY ACT OF THE COUNTY COMMISSION, EFFECTIVE JULY 15, 1993] 
 

(c) A nonconforming use may not be substituted for any other nonconforming use without the Board 
of Appeals review and public hearing, provided, however, to the following: upon notice to the 
Zoning Administrator with an application for and approval of a Zoning Certificate a 
nonconforming retail, service, or wholesale operation may be substituted with another retail, 
service or wholesale operation without such public hearing; provided again, however, the 
intended use does not include an adult use. [AMENDED BY ACT OF THE COUNTY 
COMMISSION, EFFECTIVE JULY 15, 1993] 

 
 
Section 5.6  Industrial - Commercial District 
 
The purpose of this district is to provide locations for manufacturing, processing, and commercial uses 
which may require extensive transportation and central or public water and sewer services. It is not the 
purpose of this district to encourage the use of land within the district for retail services; however, it is 
anticipated that there may be areas or locations where retail services can be reasonably and logically 
considered due to their relationship with other uses existing within the district, as well as their 
relationship with the district boundary line or the configuration of the property and the relative scale of 
the project. 
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